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others similarly situated, and 
SUSAN BALMER individually, and on behalf 
of all others similarly situated, 
 
                                     Intervenors, 
 
v. 
 
MY PILLOW, INC., a Minnesota corporation, 
 
                                     Defendant 
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DECLARATION OF ROBERT A. CURTIS 

I, ROBERT A. CURTIS, do hereby state and declare: 

1. I am a Partner in the law firm of Foley Bezek Behle & Curtis, LLP (“FBB&C”), 

one of the law firms representing Plaintiffs in this action. I submit this declaration in support of 

Intervenor Plaintiffs’ Motion for Preliminary Approval.  

2. I am a member in good standing of the California State Bar, and I have never been 

the subject of any type of disciplinary proceeding. I am admitted to practice before all the state 

courts in California, the United States District Courts for the Central, Northern, Eastern, and 

Southern Districts of California, the Western District of Michigan, and the Ninth Circuit Court of 

Appeals. I have personal knowledge of the facts set forth in this Declaration, and for those matters 

set forth on information and belief, I believe those to be true. If called upon to testify, I could and 

would testify to the same in a court of law. 

3. I graduated from the University of California at Los Angeles with a B.S. in 1996, 

and received my law degree from Pepperdine University School of Law in 1999. Upon graduating 

from law school, I was hired full time at Foley Bezek & Komoroske, LLP (the predecessor name 

of my current firm) and became a partner in January 2003.  I was admitted to the California Bar in 

1999. Over the past seventeen years, the primary focus of my practice has been complex business 

litigation and class actions.  I have tried numerous cases to verdict in many forums including the 

Superior Court of California, the Superior Court of Arizona and in the United States District Court.  

Recently, I was the lead trial attorney for the plaintiff and obtained a $38.9 million jury verdict in a 

7-week lender liability trial in Los Angeles Superior Court against East West Bank.  The East West 

Bank verdict was the 12th largest verdict in California and the 54th largest verdict in the entire 

United States for 2014.  

4. I, in conjunction with other partners at the firm, have litigated cases that have 

resulted in over $350 million in settlements and verdicts against some of the largest companies and 

biggest law firms in the country.  During the past fourteen years, my partners and I collectively 

have been involved in the representation of plaintiffs in more than 25 different class action cases 

and have been certified to act as Class Counsel in the Superior Court of the State of California, in 
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the Superior Court of the State of New Jersey and in the federal district courts of various 

jurisdictions throughout the country.  During that time, I have had significant involvement with 

and have served as lead or co-lead counsel in a number of major class actions which were settled 

in a manner that resulted in substantial, material benefits for various classes of wronged 

individuals.  Included below are some of my firm’s larger settlements:  

(a)  Demmick v. Cellco Partnership, District of New Jersey, Case No. 06-2163 

(JLL), a $64.2 million settlement; 

(b)   Lozano v. AT&T Wireless Services, Inc., et al., U.S. District Court, Central 

District of California, Case No. CV02-90-AHS(AJWx), which resulted in a potential recovery for 

the class of more than $42 million in cash benefits;  

(c)  Stern v. AT&T Mobility Corporation, et al., U.S. District Court, Central 

District of California, Case No. CV05-08842-CAS(Ctx), which resulted in a potential recovery 

for the class of more than $38 million in cash benefits;  

(d)  Rolnik/Godoy v. AT&T Wireless, New Jersey Superior Court, Essex 

County, Case No. L-180-04, which resulted in benefits to the class of more than $49 million;  

(e)  Roark v. GTE California, California Superior Court, Santa Barbara County, 

Case No. 01035862, which settled for $20 million; and 

(f)  In Re: Structured Settlement Litigation, Los Angeles Superior Court, 

Master Case No. BC244111, co-lead counsel in case which resulted in a settlement of over $100 

million.    

5. Other class action litigation matters on which I worked extensively on and which 

were certified as class actions are: Coldiron v. Bank of America, Los Angeles Superior Court, 

Case No. BC 121154; Kirksey v. Chicago Title Ins. Co., Los Angeles Superior Court, Case No. 

BC. 106189; Young v. Western Cities Mortgage Corp., Los Angeles Superior Court, Case No. BC 

121782; Baron v. Great Western, Los Angeles Superior Court, Case No. BC121153; Blinkinsop v. 

Vegas Grand, U.S. District Court for the District of Nevada, Case No. CV-S-05-0714-BES-RJJ; 

Scott v. Vegas Icon, U.S. District Court for the District of Nevada, Case No. 2:06-cv-00082; 

Fletcher v. Brown & Brown, et al., Santa Barbara Superior Court Case No. 01131631; Vinson v. 
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Idearc Media, Riverside Superior Court Case No. INC055768, Internal Revenue Service §1031 

Tax Deferred Exchange Litigation, District Court of Nevada Case No. 2:07cv1394; Denison v. 

The Salvation Army, Superior Court of California Case No. BC368827; Behar International 

Counsel v. T-Mobile, California Superior Court, San Diego County, Case No. GIC 820372 and 

Kearney v. Equilon Enterprises, LLC, District Court of Oregon, Case No. 3:14-cv-00254-HZ.   

6. Also, in the United States District Court for the District of New Jersey, my firm 

was appointed by the Court as Lead Class Counsel in the Multi-District Litigation (MDL) matter 

entitled In Re: Verizon Wireless Data Charges Litigation, Case No. 3:09 cv 04592 FLW TJB.  

The settlement of that MDL proceeding encompassed thirty-one cases filed in multiple 

jurisdictions throughout the country that were transferred to the District of New Jersey for 

coordinated pretrial proceedings.  The case settled and over $55 million in benefits were provided 

to the class. The MDL at its core was a consumer class action for violations of federal and state 

consumer protection laws.  In approving the settlement, Judge Wolfson specifically noted “it was 

the vigorous efforts of the Foley firm that led to the proposed settlement.”   Judge Wolfson stated 

that “lead counsel negotiated a sizeable settlement within a reasonable amount of time since the 

start of the litigation.  Because of those timely efforts, the class will benefit more,” and that 

FBB&C was “skilled and experienced in litigating these types of class action cases.”  Transcript 

from Final Approval Hearing in In re: Verizon Data Charges Litigation, Case No. 10-1749 

(SLW) dated March 1, 2012. 

7. In addition to working on the plaintiffs’ side of class action litigation, my firm also 

has served as lead counsel for the defense in many class actions, including: (a) Doe v. Darkside 

Productions, Inc., San Francisco Superior Court, Case No. CGC-05-439667; (b) Bauer v. 

Darkside Productions, Inc., San Francisco Superior Court, Case No. CGC-05-443247; (c)  In re: 

Weekend Warrior Trailer Cases, Orange County Superior Court, Case No. JCCP 4455; (d) 

Anderson v. EFX Performance, Inc., Orange County Superior Court, Case No 30-2011-

00442192-CU-MT-CXC; and (e) Lopez v. Islay Investments, Santa Barbara Superior Court, Case 

No. 15CV02255.   

8. My firm, FBB&C -- in conjunction with Rick Klingbeil P.C. and Brady Mertz P.C. 
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-- is the lead firm in a coordinated effort to prosecute this national class action. FBB&C, Klingbeil 

and Mertz filed the first My Pillow BOGO class action in Oregon in October 2016 (the "Brunelle 

case").  After doing research and determining that Minnesota's Consumer Protection Statute 

provided an opportunity to allege a national class against My Pillow—because My Pillow was a 

Minnesota corporation—FBB&C in conjunction with Klingbeil, Mertz and the Lockridge Grindal 

Nauen P.L.L.P. firm out of Minnesota, filed a national BOGO class action case against My Pillow 

in January 2017 (the "Puckett case").  

9. At approximately the same time as Plaintiffs filed the Minnesota complaint, the 

Better Business Bureau of Minnesota lowered My Pillow's ranking from a grade of "A" to an "F" 

citing the deceptive nature of My Pillow's BOGO offer.  This made national news and from that 

news I learned for the first time that My Pillow had been sued in this Court over statements that its 

pillow had improved health benefits (the "Amiri case") and that case had tentatively settled.  When 

an attorney from my office pulled the docket of the instant matter they discovered that the Amiri 

case was preliminarily approved, the objection deadline had passed, and that there was an 

upcoming hearing for final approval.    

10. Plaintiffs also learned that even though BOGO issues were not pleaded in the Amiri 

case, the release being granted by the class in Amiri was broad enough to cover Plaintiffs' BOGO 

lawsuit.  Thus, Plaintiffs made a motion to the Amiri Court for leave to file a belated objection and 

then filed an objection based on the breadth of the release.   

11. As a result of Plaintiffs’ objection, at the final approval hearing this Court denied 

final approval without prejudice stating: 
 
"I intend to deny final approval of the settlement and the related motion given that 
the issues raised in the objection, it's not sufficiently demonstrated that the release 
is fair, adequate, or reasonable to extend the claims in connection with -- you're 
trying to settle out things that were not part of the original Complaint….[The Buy 
one get one free] seems to be totally different than what -- it's not encompassed in 
the lawsuit that was filed that you're settling in this matter, and yet you're asking 
for that to be released, and there's no notice given." 

Attached as Exhibit “B” to this Declaration is a true and correct copy of the transcript from the 

January 30, 2017 Hearing.   
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12. After this Court’s ruling, My Pillow and the Amiri counsel tried to settle around 

Plaintiffs and the BOGO claims being asserted in the Brunelle and Puckett actions again. Amiri 

tried to amend the Amiri complaint to add a new class representative and to specifically plead 

BOGO claims in the Amiri Complaint and to change the notice to specifically reference that the 

release was covering BOGO claims.  

13. Because no new consideration was being given for the BOGO claimants as a result 

of this new attempt to settle this matter FBB&C objected again.  

14. At a newly-set final approval hearing, this Court again agreed with Plaintiffs and 

denied final approval without prejudice a second time citing inadequate compensation to the 

BOGO class members. Attached as Exhibit “C” to this Declaration is a true and correct copy Judge 

Foster’s Ruling On Matter Taken Under Submission dated April 28, 2017.    

15. While all this was occurring, an additional BOGO case was filed in Montana.  

Therefore, I personally reached out to Montana counsel and negotiated a deal where the Montana 

and Florida Plaintiffs and their counsel joined Plaintiffs’ team in the prosecution of this national 

class action.  My Pillow then filed comprehensive Motions to Dismiss in Oregon, Minnesota and 

Montana and a Motion to Stay in Minnesota.  

16. FBB&C filed a motion to appoint lead counsel in Minnesota and lengthy opposition 

briefs in all three jurisdictions.  In addition, I attended, argued and won their opposition to the 

motion to stay at a contested hearing in the District Court in Minnesota.  Shortly thereafter, 

Plaintiffs and My Pillow agreed to mediate.   

17. Settlement negotiations spanned approximately four months.  During that time the 

parties exchanged informal settlement discovery including document productions and calculations 

of class size.  During this pre-mediation discovery, it was determined that My Pillow sold over 

1,700,000 BOGO offers.  The parties also exchanged lengthy legal briefs wherein both sides 

discussed their respective views on the status of the law on damages as a result of these BOGO 

claims in attempts to inform each other as to the strength and weakness of their respective legal 

positions.   

18. Plaintiffs’ counsel thoroughly investigated and evaluated the strengths and 
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weaknesses of this case before reaching the settlement. Plaintiffs’ counsel’s factual investigation 

included:   

 (a)  Extensive research regarding Plaintiffs’ counsel’s evaluation of the 

perspective merits and weaknesses of the case; 

 (b)  Preparation of a class action complaint and a draft motion for summary 

judgment; 

 (c)  Analysis of potential class-wide damages; 

 (d)  Review of marketing history;  

 (e)  Extensive legal research and evaluation of the applicable law with respect to 

the claims asserted in the operative complaint and the potential defenses thereto; 

 (f)  Fully briefed oppositions to three Motions to Dismiss covering the law of 

six separate states;  

 (g)  Fully briefed two objections to the original Amiri Settlement; and 

 (h)   Exchanged and analyzed informal discovery including document 

productions and calculations of class size. 

19. Ultimately, the parties participated in a formal mediation on August 18, 2017 with 

the Honorable Peter Lichtman (ret.).  Judge Lichtman supervised numerous contentious back and 

forth negotiations and finally resolved the matter when both sides agreed to his “Mediator’s 

Compromise.”  The mediation was at all times arms-length.  During and before the mediation 

Plaintiffs’ counsel weighed the strengths and weaknesses of the case, examined all of the issues 

including the risks and expenses of further litigation, our chances at class certification, potential 

difficulties at proving liability and at prevailing on a damage model that properly fit the 

circumstances of this case.  We also considered the time value of the present settlement, and the 

refund that will be provided to members of the Class in agreeing to the proposed settlement.   

20. The result of the negotiations is a fair compromise and is described in the 

Settlement Agreement and Release (“Settlement Agreement”) which is attached to this Declaration 

as Exhibit “A.”   

21. Based on my experience and knowledge of this case, I fully endorse the proposed 
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settlement.  Although I believe the case against Defendant is strong, such confidence must be 

tempered by the fact that the settlement is extremely beneficial (providing a significant immediate 

return) and that there were significant risks of less or no recovery, particularly in a complex case 

such as this one. I am convinced that this settlement is in the best interests of the Class based on 

the negotiations and the detailed knowledge of the issues presented herein.   

22. This Settlement was granted preliminarily approved by this Court on September 25, 

2017.  Attached as hereto as Exhibit “D” is a true and correct copy of the Order Granting 

Preliminary Approval Of Settlement.   

23. After Preliminary Approval, email notices were sent to 2,540,962 potential class 

members and postcard notices were sent to 539,517 potential class members.  If each of those 

individuals claims the $12 available to them, the potential value of the settlement exceeds 

$30,000,000. The value is even greater when considering that shipping and handling is included.  

24. This case has been very time consuming and expensive for the parties, having been 

pursued over a period of almost two years.  Over that period of time, Class Counsel has spent 

collectively more than 1600 hours litigating this matter.    

25. As of the filing of this Motion, only eight (8) class members have “objected” and 

only 888 have opted out of the Settlement Class.  This amount to less than 0.000004% of the total 

class.  The objections of Scott Darren Lindemuth, John J. Kokosky, Bronwyn C. Hertz, Pamela 

Lorence, Patricia J. Archer, Minnie Potter, and Joseph O’Malley are attached here as Exhibits “E”, 

“F”, “G”, “H”, “I”, “J” and “K” respectively.   

26. On January 29, 2018 (the evening before this Declaration was scheduled to be 

filed), I received by mail an eighth objection from a Phillip Stamm represented by a New York law 

firm who allegedly has a BOGO-related case filed in New York.  Due to the press of time to 

complete this Motion and get it on file, Class counsel has not fully reviewed and researched this 

20-page objection.  A true and correct copy of this “objection” is attached hereto as Exhibit “L.”   

/// 

/// 

/// 
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Silberberg & 
Knupp LLP 

SECOND AMENDED SETTLEMENT AGREEMENT AND RELEASE 
9221589.1

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

FOR THE COUNTY OF SAN BERNARDINO 

ARMIN AMIRI, individually, and on behalf of 
all others similarly situated, 

Plaintiff, 

v. 

MY PILLOW, INC., a Minnesota corporation, 
and, DOES 1 through 10, inclusive 

Defendants. 

 CASE NO. CIVDS1606479 

SECOND AMENDED SETTLEMENT 
AGREEMENT AND RELEASE 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

 

 2 
AMENDED SETTLEMENT AGREEMENT AND RELEASE 

 9221589.1 

This Second Amended Settlement Agreement and Release (the “Agreement”) is made and 

entered into by and between the following parties:  Plaintiffs Armin Amiri, Donald Puckett, Patrick 

Kavanaugh, Theresa Cordero, Jill Brunelle, Heather DeWitt, Christie Kautsky, and Susan Balmer, 

individually and on behalf of the Settlement Class (collectively, “Plaintiffs” and/or “Class 

Representatives”), and Defendant My Pillow, Inc. (“Defendant”) and their respective counsel of 

record. 

I. DEFINITIONS  

As used in this Agreement and all related documents, the following terms have the 

following meanings: 

A.  “Action” means the civil action entitled Armin Amiri, et al., individually and on 

behalf of all others similarly situated v. My Pillow, Inc., et al. which was filed in the Superior 

Court for the State of California, County of San Bernardino, on April 26, 2016, Case No. 

CIVDS1606479. 

B. “Authorized Claimant” means any Settlement Class Member who timely submits a 

valid Claim Form.  

C. “Non-Direct Purchaser Claims Deadline” means December 26, 2016. 

D. “Direct Purchaser Claims Deadline” means the date set by the Court for the last date 

on which Direct Purchaser Claim Forms may be submitted or postmarked.     

E. “Non-Direct Purchaser Claim Form” means the Court-approved form attached as 

Exhibit A.  

F. “Direct Purchaser Claim Form” means the form Direct Purchaser Settlement Class 

Members must submit to participate in the refund provisions of the settlement under this 

Agreement substantially in the form attached as Exhibit B. 

G. “Non-Direct Purchaser Class Counsel” means Clarkson Law Firm, P.C.  

H. “Direct Purchaser Class Counsel” means Foley Bezek Behle & Curtis, LLP, 

Lockridge Grindal Nauen, P.L.L.P., Rick Klingbeil, P.C., and Brady Mertz, P.C.  
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I. “Non-Direct Purchaser Class Period” means April 26, 2012 through October 13, 

2016. 

J. “Direct Purchaser Class Period” means April 26, 2012 through the entry of the 

Preliminary Approval Order relating to this Agreement. 

K. “Complaint” means the Complaint filed on April 26, 2016 in the Superior Court for 

the State of California, County of San Bernardino. 

L. “Court” means the Superior Court for the State of California, County of San 

Bernardino. 

M. “Competent and Reliable Scientific Evidence” means tests, analyses, research, or 

studies that have been conducted by a qualified person in an objective manner and are generally 

accepted in the profession to yield accurate and reliable results.  

N. “Covered Products” means the products bearing the labeled brand name My Pillow 

that are marketed and/or distributed by Defendant, including all sizes. 

O. “Non-Direct Purchaser Email Notice” means the Court-approved notice attached  

as Exhibit C. 

P. “Direct Purchaser Email Notice” means the proposed notice to be provided to 

Direct Purchaser Settlement Class Members under this Agreement substantially in the form 

attached as Exhibit D. 

Q. “Effective Date” means (a) if no objection is raised to this Settlement at the Final 

Approval Hearing, the date on which the Final Approval Order and Judgment is entered; or (b) if 

any objections are raised to the proposed settlement at the Final Approval Hearing, the latest of (i) 

the expiration date of the time for the filing or notice of any appeal from the Final Approval Order 

and Judgment, (ii) the date of final affirmance of any appeal of the Final Approval Order and 

Judgment, (iii) the expiration of the time for, or the denial of, a petition for writ of review of  the 

Final Approval Order and Judgment and, if the writ  is granted, the date of final affirmance of the 

Final Approval Order and Judgment following review pursuant to that grant; or (iv) the date of 
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final dismissal of any appeal from the Final Approval Order and Judgment or the final dismissal of 

any proceeding on certiorari to review the final approval order and judgment. 

R. “Final Approval Hearing” means the hearing scheduled to take place after the 

expiration of both the Non-Direct Purchaser Claim Deadline and the Direct Purchaser Claims 

Deadline at which the Court shall, among other things: (a) determine whether to grant final 

approval to this Agreement; (b) consider any timely objections to this Settlement and all responses 

thereto; and (c) rule on any applications for attorneys’ fees, costs, and/or incentive awards. 

S. “Final Approval Order and Judgment” means the order, substantially in the form of 

Exhibit K attached hereto, in which the Court grants final approval of this Agreement and 

authorizes the entry of a final judgment. 

T. “Non-Direct Purchaser Long Form Notice” means the Court-approved notice 

attached as Exhibit G. 

U. “Direct Purchaser Long Form Notice” means the proposed notice to be made 

available to Direct Purchaser Settlement Class Members under this Agreement substantially in the 

form attached as Exhibit H. 

V. “Non-Direct Purchaser Objection/Exclusion Deadline” means December 26, 2016. 

W. “Direct Purchaser Objection/Exclusion Deadline” means the date set by the Court 

for the submission of objections or requests for exclusion from the Direct Purchaser Settlement 

Class. 

X. “Parties” means Class Representatives and Defendant.  

Y. “Person” means any individual, proprietorship, corporation, partnership, 

association, trustee, unincorporated association, or any other type of legal entity, except a 

governmental entity. 

Z. “Preliminary Approval” means the date the Court preliminarily approves the 

settlement of the Action, including but not limited to, the terms and conditions of this Agreement.   

AA. “Preliminary Approval Order” means the order, substantially in the form of Exhibit 

J attached to this Agreement, in which the Court grants its preliminary approval to the Agreement, 
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conditionally certifies the Settlement Class, approves and authorizes notice to the Settlement 

Class, appoints the Settlement Administrator, and sets a Final Approval Hearing. 

BB. “Non-Direct Purchaser Publication Notice” means the Court-approved notice 

attached as Exhibit I. 

CC. “Released Parties” means Defendant and all other Persons. 

DD. “Request for Exclusion” means a valid request for exclusion from a Settlement Class 

Member. 

EE. “Settled Claims” means any and all claims, demands, actions, and causes of action of 

any kind or nature whatsoever, whether at law or equity, known or unknown, direct, indirect, or 

consequential, liquidated or unliquidated, foreseen or unforeseen, developed or undeveloped, arising 

under common law, regulatory law, statutory law, or otherwise, including but not limited to unjust 

enrichment, theft by deception, fraud, breach of warranty express or implied, violation of California 

Civil Code 1750 et seq., violation of California Business and Professions Code Sections 17200 et 

seq. and 17500 et seq., and any related or similar state consumer protection statutes, claims for 

restitution, disgorgement of profits, injunctive and declaratory relief, arising during the Class Period, 

and arising out of or relating to the advertising, packaging, labeling, marketing, promotion, sale or 

distribution of the Covered Products, including but not limited to health claims, buy one get one free 

(BOGO) and other sales promotions and pricing, and the use of third party endorsements and logos, 

and including all claims which were alleged or which could have been alleged by Plaintiffs, Non-

Direct Settlement Class Counsel, Direct Purchaser Settlement Class Counsel, the Settlement Class 

and/or any Settlement Class Member against the Released Parties in the Action, or any other legal 

action, whether those claims are asserted individually or on a class-wide basis (the “Released 

Claims”).   However, this definition expressly excludes claims for personal injury. 

FF. “Settlement Administrator” means Digital Settlement Group. 

GG. “Settlement Class” means the following two subclasses: (1) all Persons who 

purchased Covered Products in the United States, its territories, or at any United States military 

facility or exchange directly from Defendant (the “Direct Purchaser Class”) and (2) all persons 
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who purchased Covered Products in the United States, its territories, or at any United States 

military facility or exchange from a source other than Defendant (the “Non-Direct Purchaser 

Class”).  Excluded from the Settlement Class are all persons who validly opt out of the Settlement 

Class in a timely manner, counsel of record (and their respective law firms) for the Parties, 

Defendant and any of its parents, affiliates, subsidiaries, independent service providers and all of 

their respective employees, officers, and directors; the presiding judge in any of the Actions; any 

natural person or entity that entered into a release with Defendant prior to the Effective Date 

concerning any Covered Products.        

HH. “Settlement Class Member” means any member of the Settlement Class. 

II. “Direct Purchaser Class Member” means any member of the Direct Purchaser 

Class. 

JJ. “Non-Direct Purchaser Class Member” means any member of the Non-Direct 

Purchaser Class. 

KK. “Valid Claim” means a claim for reimbursement timely submitted by a Settlement 

Class Member that satisfies all the criteria to qualify for reimbursement established by the Parties’ 

Counsel and the Settlement Administrator. 

II. LITIGATION BACKGROUND 

A. Plaintiffs have alleged that Defendant made false and misleading statements in its 

labeling and advertising of the Covered Products, including that they paid more for the Covered 

Products as a result of those alleged statements.  Plaintiffs have asserted claims on behalf of 

themselves and for others similarly situated in the United States based on fraud, violation of Minn. 

Stat. § 325F.69, subdivision 1, the Minnesota Consumer Fraud Act, Minn. Stat. § 325F.67, the 

Minnesota False Statement in Advertising Act, Minn. Stat. § 325D.44, subdivision 1, the 

Minnesota Uniform Deceptive Trade Practices Act, ORS §646.608(j), (p), (s) and (u), OAR 137-

020-0015(2)(a)(B)-(D), ORS §646.608(sss), ORS §646.644, RCW 19.86.020, Cal. Bus. & Prof. 

Code §§ 17200 et seq. and 17500 et seq. and consumer protection statutes of other states.   
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B. Defendant denies any liability or wrongdoing of any kind associated with the 

claims alleged in the Action, and further contends that, for any purpose other than settlement, the 

claims alleged in the Action are not appropriate for class treatment. 

C.  The Parties have, in advance of settlement, engaged in extensive arms-length 

negotiations and an informal exchange of documents and other information pertaining to 

Plaintiffs’ claims.  The Parties also mediated the case with the Honorable Peter D. Lichtman 

(Ret.).  The Parties have had a full and fair opportunity to evaluate the strengths and weaknesses 

of their respective positions.  

D. Based on the current state of the law, the expense, burden, and time necessary to 

prosecute the Action through trial and possible appeals, the risks and uncertainty of further 

prosecution of the Action considering the defenses at issue, the sharply contested legal and factual 

issues involved, and the relative benefits to be conferred upon Plaintiffs and Settlement Class 

Members pursuant to this Agreement, Non-Direct Purchaser Class Counsel and Direct Purchaser 

Class Counsel have concluded that a settlement with Defendant on the terms set forth herein is 

fair, reasonable, adequate, and in the best interests of the Settlement Class in light of all known 

facts and circumstances.   

E. Defendant and Defendant’s counsel recognize the expense and length of continued 

proceedings necessary to continue the Action through trial and through possible appeals.  

Defendant also recognizes that the expense and time spent pursuing the Action has detracted and 

will further detract from resources that may be used to run Defendant’s business.  Defendant 

denies any wrongdoing or liability arising out of any of the facts or conduct alleged in the Action 

and believes that it has valid defenses to Plaintiffs’ claims.  

F. Based on the foregoing, which the Parties expressly incorporate as material terms 

of the Agreement, it is the desire of the Parties to fully, finally, and forever settle, compromise, 

and discharge all disputes and claims arising from or related to the Products and the Action which 

exist between Plaintiffs and the Settlement Class on the one hand, and Defendant, on the other 

hand.  Therefore, it is the intention of the Parties that this Agreement shall constitute a full, final 
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and complete settlement and release, which release includes in its effect all of Defendant’s present 

and former parent companies, subsidiaries and affiliates, as well as the shareholders, officers, 

directors, employees, agents, servants, registered representatives, attorneys, insurers, successors 

and assigns of such persons or entities with respect to any and all claims which were alleged, or 

could have been alleged, by Plaintiffs on their own behalf or on behalf of the Settlement Class in 

the Action.  

III. TERMS OF SETTLEMENT 

In consideration of the mutual covenants and promises set forth herein, and subject to 

Court approval, the Parties agree as follows: 

A. Certification of Class:  For settlement purposes only, and without any finding or 

admission of any wrongdoing or fault by Defendant, and solely pursuant to the terms of this 

Agreement, the Parties consent to and agree to the establishment and conditional certification of 

the Settlement Class, including the Direct Purchaser and the Non-Direct Purchaser subclasses. 

B. Certification is Conditional:  This certification is conditional on the Court’s 

preliminary and final approval of this Agreement.  In the event the Court does not approve all 

terms of the Agreement, then the certification shall be void and this Agreement and all orders 

entered in connection therewith, including but not limited to any order conditionally certifying the 

Class, shall become null and void and shall be of no further force and effect and shall not be used 

or referred to for any purposes whatsoever in the Action or in any other case or controversy.  And, 

in such an event, this Agreement and all negotiations and proceedings related thereto shall be 

deemed to be without prejudice to the rights of any and all parties hereto, who shall be restored to 

their respective positions as of the date of this Agreement, and Defendant shall not be deemed to 

have waived any opposition or defenses it has to any aspect of the claims asserted herein or to 

whether those claims are amenable to class-based treatment. 

C. Intervention is Conditional:  The parties agree to stipulate to the Complaint in 

Intervention being filed by Plaintiffs Donald Puckett, Patrick Kavanaugh, Theresa Cordero, Jill 

Brunelle, Heather DeWitt, Christie Kautsky, and Susan Balmer (“Intervenor Plaintiffs”).  That 
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Intervention is conditional on the Court’s preliminary and final approval of this Agreement.  In the 

event the Court does not approve all terms of the Agreement, then the Complaint in Intervention 

shall be dismissed, without prejudice, by the Intervenor Plaintiffs and shall be void.  In such event, 

the Intervenor Plaintiffs shall return to their respective District Court for further litigation and the 

stipulation to the Complaint in Intervention shall be of no further force and effect and shall not be 

used or referred to for any purposes whatsoever in the Action or in any other case or controversy.   

D. Releases:  Upon the Effective Date, and except as to such rights or claims as may 

be created by this Agreement, Plaintiffs and the Settlement Class (together, the “Releasing 

Parties”) shall fully release and discharge the Released Parties from the Released Claims.   

E. Compensation to the Settlement Class:  In consideration of a full, complete, and 

final settlement of the Action, entry of the Final Approval Order, and the Releases in Section VII 

below, and subject to the Court’s approval, the Parties agree to the following individual benefits: 

1. Individual Benefits:  Settlement Class members who submit a valid and 

timely Claim Form with sufficient proof will be eligible to receive compensation in the form of 

cash refunds as follows:  

2. The monetary relief for Non-Direct Purchaser Settlement Class Members 

remains exactly the same as under the Amended Settlement Agreement And Release executed in 

August 2016 and the Order Granting Preliminary Approval Of Settlement dated October 12, 2016.  

Specifically, Non-Direct Purchaser Settlement Class Members who substantiated their claims 

through a submission of an Affidavit attesting to their purchase of the Covered Products under 

penalty of perjury, together with additional information requested by the Settlement Administrator 

on the Claim Form, shall be entitled to a total of $5 per household. All claims must have been 

submitted using the Claim Form, which may have been submitted by mail or online. 

Notwithstanding the foregoing sentence, Non-Direct Purchaser Settlement Class Members who 

submitted an Affidavit under penalty of perjury attesting that he or she simultaneously purchased 

three or more Covered Products during his or her initial purchase of any Covered Products 

together with additional information requested by the Settlement Administrator on the Claim 
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Form, shall be entitled to an additional payment of up to $5.  However, if more than 5,000 Non-

Direct Purchaser Settlement Class Members seek and qualify for this supplemental payment, each 

such Non-Direct Purchaser Settlement Class Member shall receive an additional payment equal to 

his or her pro rata share of $25,000, which is the cap on such payments.   

3. For those Direct Purchaser Settlement Class Members who submit a valid 

Direct Purchaser Claim Form prior to the Direct Purchaser Claims Deadline (and/or a valid Non-

Direct Purchaser Claim Form prior to the Non-Direct Purchaser Claims Deadline) shall be entitled 

to one of the following three cash payments, whichever is greater: (a) $6 for those who purchased 

one or more Covered Products directly from Defendant; (b) $6 per pillow (maximum $12 total) for 

those who acquired two Covered Products pursuant to a Buy One Get One Free (“BOGO”) offer 

as part of their initial purchase from Defendant; and (c) $6 per pillow (maximum $24 total) for 

those who acquired four or more Covered Products pursuant to a BOGO offer as part of their 

initial purchase from Defendant. 

4. Direct Purchaser Settlement Class Members who submitted a valid Non-

Direct Purchaser Claim Form during the Non-Direct Purchaser Claims Period shall receive the $5 

they are entitled to under Section 2 above and shall automatically receive the applicable payment 

under Section 3 above based on the purchase(s) they made that qualified them for inclusion in the 

Direct Purchaser Settlement Class.   

F. Changes to Advertising & Marketing:  Within 60 days after the full execution of 

the initial settlement agreement, Defendant removed health claims and testimonials that include 

health claims from its website and other marketing materials, unless it had Competent and 

Reliable Scientific Evidence for such claims.  In addition, upon the execution of this Agreement, 

Defendant agrees that it will not advertise a single size of a Covered Product with a BOGO offer 

in a trade area for more than six (6) months during any twelve (12) month period.  

G. Incentive Awards for Class Representatives:  Non-Direct Purchaser Class Counsel 

and Direct Purchaser Class Counsel agree that they will apply to the Court for incentive awards to 

the Class Representatives in amounts not to exceed $2,500 each, for their participation as the Class 
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Representatives, for taking on the risks of litigation, and for settlement of their individual claims 

as Class Members in this Action.  Defendants agree not to oppose Class Representatives’ motion 

for incentive awards, provided the requested incentive awards do not exceed the amount set forth 

herein.  Class Representatives and Class Counsel agree not to move for incentive awards 

exceeding the amount set forth herein.  Defendant shall pay the lesser of $2,500 or the incentive 

award authorized by the Court to each Settlement Class Representative within ten (10) calendar 

days of the Effective Date. 

H. Attorneys’ Fees and Costs:  

1. Non-Direct Purchaser Class Counsel agrees that it will apply to the Court, 

no later than 21 days before the Final Approval Hearing, for an award of attorneys’ fees not to 

exceed $100,000.00 plus costs and expenses not to exceed $5,000.00.   

2. Direct Purchaser Class Counsel agrees that it will apply to the Court not 

later than 21 days before the Final Approval Hearing, for an award of attorneys’ fees, costs, and 

expenses not to exceed $2,000,000.   

3. Defendant agrees not to oppose such motions for attorneys’ fees and costs, 

provided the requested attorneys’ fees and costs do not exceed the amounts set forth above.  

Plaintiffs and Class Counsel agree not to move for attorneys’ fees and costs exceeding the 

amounts set forth above.   

4. Defendant shall pay the lesser of the amounts set forth above or the amount 

of fees, costs and expenses awarded by the Court to Class Counsel within five (5) calendar days of 

the entry of a Final Approval Order, provided that Class Counsel agree to repay such amount in 

the event the Final Approval Order and Judgment does not become final. 

5. If the Final Approval Order and Judgment is reversed, vacated, modified 

and/or remanded for further proceedings or otherwise disposed of in any manner other than one 

resulting in an affirmance of the Final Approval Order (other than on the issue of attorneys’ fees 

and expenses), or if this Agreement is terminated according to its terms, then Class Counsel shall, 
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within five (5) calendar days of such events, repay to Defendant the full amount of any award of 

attorney’s fees and costs paid by Defendant to Class Counsel pursuant to this Agreement. 

6. If the award of attorneys’ fees or costs to counsel is reduced after entry of 

the Final Approval Order and Judgment, Class Counsel shall repay to Defendant the difference 

between the amount paid by Defendant to Class Counsel and the amount of the final reduced 

award no later than five (5) days following entry of the order or opinion reducing the award. 

I. Termination:   

1. Defendant shall have the right to terminate this Agreement if, prior to the 

date of the Final Approval Order and Judgment, the total number of Persons that have submitted 

timely and valid Requests for Exclusion from the Settlement Class exceeds one thousand (1,000).  

If Defendant elects to terminate this Agreement under this paragraph, Defendant must provide 

written notice to the other Parties’ counsel on or before the date of the Final Approval Order and 

Judgment.  Such written notice shall be provided by hand delivery or mail to the Parties’ counsel. 

2. If this Agreement is terminated pursuant to its terms, then:  (i) this 

Agreement shall be rendered null and void; (ii) this Agreement and all negotiations and 

proceedings relating hereto shall be of no force or effect, and without prejudice to the rights of the 

Parties; and (iii) all Parties shall be deemed to have reverted to their respective status in the Action 

as of the date and time immediately preceding the execution of this Agreement and, except as 

otherwise expressly provided, the Parties shall stand in the same position and shall proceed in all 

respects as if this Agreement and any related orders had never been executed, entered into, or 

filed, except that the Parties shall not seek to recover from one another any costs incurred in 

connection with this Settlement.  

IV.  ADMINISTRATION OF SETTLEMENT 

A.  The Settlement Administrator’s duties to administer the settlement include: (1) 

preparing and publishing class notice; (2) establishing and maintaining a website for notification 

and Claim Form distribution; (3) establishing a telephone number and responding to inquiries and 

requests for Claim Forms and assistance from Settlement Class Members; (4) distributing Claim 
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Forms; (5) receiving and independently reviewing the Claim Forms submitted by Settlement Class 

Members for the purpose of verifying any amounts due to Authorized Claimants; (6) receiving and 

serving upon Class Counsel and Defendant’s counsel any written objections or opt-out statements; 

(7) reporting, in summary or narrative form, to Class Counsel, Defendant’s Counsel, and the 

Court, regarding the completion of its tasks identified within this Agreement; and (8) carrying out 

other related tasks in accordance with the terms of this Agreement, including printing and sending 

the settlement checks to Settlement Class Members. 

B. Defendant shall pay the Settlement Administrator’s reasonable costs and fees 

associated with administering this Agreement, and all costs associated with the notice to 

Settlement Class Members.  Defendant shall pay the Settlement Administrator’s costs and fees as 

they come due upon submission of an appropriate invoice at the end of each month.   

C. All disputes relating to the Settlement Administrator’s ability and need to perform 

its duties shall be referred to the Court, if necessary, which will have continuing jurisdiction over 

the terms and conditions of this Agreement, until all payments and obligations contemplated by 

the Agreement have been fully carried out.  

V. NOTICE TO THE NON-DIRECT PURCHASER SETTLEMENT CLASS 

A. Class Notice:  Pursuant to the Court’s Preliminary Approval Order, Defendant  

provided the Settlement Class with notice of the settlement by the following methods: 

1. Internet Notice:   

a. Settlement Website:  No later than twenty (20) calendar days 

following entry of the Preliminary Approval Order, the Settlement Administrator created a website 

dedicated to this settlement displaying the Long Form Notice and downloadable Claim Forms, 

until the Claims Deadline.  Defendant posted a link to the settlement website on Covered 

Products’ website (www.pillowsettlement.com) no later than thirty (30) days following entry of 

the Preliminary Approval Order, which it maintained until the Claims Deadline for the initial 

settlement. 
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b. Internet Ads:  The Settlement Administrator or Defendant caused to 

be published internet advertisements, in sufficient quantity and frequency, as Plaintiff and 

Defendant agreed to prior to the Preliminary Approval Hearing.  The Settlement Administrator 

provided the Parties with the specifics of Internet ads prior to the Preliminary Approval Hearing 

and the Parties provided the specific information to the Court at or before the Preliminary 

Approval Hearing. 

2. Publication:  The Settlement Administrator or Defendant caused to be 

published the Non-Direct Purchaser Publication Notice once in the following publications, not 

later than sixty (60) calendar days after entry of the Preliminary Approval Order:  The New York 

Times and Wall Street Journal.  The Publication Notice was sized for a one-quarter page ad in 

each publication. 

3. Toll-Free Telephone Support:  The Settlement Administrator established a 

toll-free support system to provide Class Members with (a) general information about the 

litigation; (b) frequently asked questions and answers; and (c) the ability to request a Long Form 

Notice or Claim Form. 

4. Email Notice:  The Settlement Administrator caused the Email Notice to be 

emailed to all Settlement Class Members for whom Defendant has email information and sent the 

additional notice (Exhibit E) to Members who submitted inquiries. 

B. Declaration of Compliance:  Within fourteen (14) calendar days of the Claims 

Deadline, the Settlement Administrator provided the Parties with a declaration attesting to 

completion of the notice process set forth in this section. 

VI. NOTICE TO THE DIRECT PURCHASER SETTLEMENT CLASS 

A. Class Notice:  Subject to Court approval, Defendant shall provide the Direct 

Purchaser Settlement Class with notice of the settlement by the following methods: 

1. Internet Notice:   

a. Settlement Website:  No later than twenty (20) calendar days 

following entry of the Preliminary Approval Order, the Settlement Administrator shall create a 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 

 

 15 
AMENDED SETTLEMENT AGREEMENT AND RELEASE 

 9221589.1 

website dedicated to this settlement displaying the Direct Purchaser Long Form Notice and 

downloadable Direct Purchaser Claim Forms, until the Direct Purchaser Claims Deadline.  

Defendant shall post a link to the settlement website on Covered Products’ website 

(www.pillowsettlement.com) no later than thirty (30) days following entry of the Preliminary 

Approval Order, which it shall maintain until the Direct Purchaser Claims Deadline. 

2. Toll-Free Telephone Support:  The Settlement Administrator shall establish 

a toll-free support system to provide Class Members with: (a) general information about the 

litigation; (b) frequently asked questions and answers; and (c) the ability to request a Direct 

Purchaser Long Form Notice or Direct Purchaser Claim Form. 

3. Email Notice: The Settlement Administrator will cause the Direct Purchaser 

Email Notice to be emailed to all Direct Purchaser Settlement Class Members for whom 

Defendant has email information.   

4. Mail Notice:  The Claims Administrator shall send the Mail Notice (Exhibit 

F) to Direct Purchaser Settlement Class members who Defendant does not have an email address 

for or whose Email Notice "bounces back" as undeliverable (after running a national change of 

address update on each mailing address).  

B. Declaration of Compliance:  Within fourteen (14) calendar days of the Direct 

Purchaser Claims Deadline, the Settlement Administrator shall provide the Parties with a 

declaration attesting to completion of the notice process set forth in this section.   

VII. CLAIMS PROCESS/CLAIMS ADMINISTRATION 

A. Claim Form:  Settlement Class Members may obtain a Claim Form from the 

Settlement Administrator by calling the toll free number or by visiting the website identified in the 

Email Notice, Long Form Notice, and Publication Notice.  Each Claim Form will include 

instructions and the date the form must be returned in order for the claim to be considered eligible 

under the settlement.  

B. Submission of Claim Form:  All Non-Direct Purchaser Claim Forms shall be 

signed under penalty of perjury and sent directly to the Settlement Administrator at the address 
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indicated on the Claim Form.  All Non-Direct Purchaser Claim Forms seeking refunds shall be 

accompanied by a return of the Covered Products, original retail receipts, and/or a Claim Form 

signed under penalty of perjury.   All Direct Purchaser Claim Forms shall be submitted online or 

by mail and shall be under penalty of perjury.  The Settlement Administrator shall review the 

Claim Forms and make any calculations of payments to be distributed to the Settlement Class 

Members. 

C. Validity of Submitted Claims:  Non-Direct Purchaser Class Counsel, Direct 

Purchaser Class Counsel, and Defendant may, but need not, seek permission from the Court to 

consider late-filed Claim Forms that are received prior to the distribution of settlement funds to the 

Settlement Class.  Any Settlement Class Members who fail to submit valid and timely Claim 

Forms shall be bound by all terms of the settlement and any judgment entered in this Action, and 

will be barred from receiving any monetary relief under this Agreement.   

D. Distribution of Refund Checks to Authorized Claimants:  Upon completion of its 

calculation of payments, and within fourteen (14) calendar days following each Claims Deadline, 

the Settlement Administrator shall provide Class Counsel and Defendant’s Counsel with a report 

listing the amount of all refunds to be made to each Settlement Class Member.   

E. Issuance of Settlement Proceeds:  The Settlement Administrator is responsible for 

issuing the refunds to Authorized Claimants.  Refunds for Non-Direct Purchasers will be mailed 

by the Settlement Administrator within twenty-one (21) calendar days of the Effective Date.  By 

the same deadline, the Settlement Administrator shall email a notice to each Direct Purchaser 

claimant entitled to two (2) or four (4) $6 payments that he or she has 30 days to elect to receive, 

instead of a cash payment, one (1) free My Pillow GoAnywhere Pillow (for claimants entitled to 

two (2) $6 payments or two (2) free My Pillow GoAnywhere Pillows (for claimants entitled to 

four (4) $6 payments.  Participating Claimants who choose the cash payment option (or who do 

not respond to the opportunity to select the GoAnywhere Pillow(s) in lieu of cash) shall receive a 

cash payment. A declaration of payment and pillow distributions will be filed with the Court and 

provided to the Parties within ten (10) calendar days of mailing the settlement benefits. 
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VIII. PROCEDURES FOR OBJECTING TO OR REQUESTING EXCLUSION FROM 

SETTLEMENT 

A. Objections:  Only Settlement Class Members, on their own behalf and not on 

behalf of any class, may object to the Settlement.  Those who wish to object to the Settlement 

must do so in writing.  Written objections must (1) state the basis of the objection and all required 

information from the Long Form Notice, (2) be mailed to the Settlement Administrator, Class 

Counsel, and Defendant’s counsel, and (3) be filed with the Court by the applicable 

Objection/Exclusion Deadline.  Although Settlement Class Members do not need to attend the 

Final Approval Hearing in order to object, no Settlement Class Member shall be entitled to be 

heard at the Final Approval Hearing (whether individually or through separate counsel) unless 

written notice of the Settlement Class Member’s intention to appear at the Final Approval 

Hearing, and copies of any written objections or briefs, have been timely filed with the Court and 

served on counsel for the Parties and the Settlement Administrator on or before the applicable 

Objection/Exclusion Deadline.   

1. Timeliness of Objections:  The date of filing as stamped by the Court shall 

be the exclusive means used to determine whether an objection and/or notice of intention to appear 

has been timely submitted.  In the event that the postmark is illegible, the objection and/or notice 

to appear shall be deemed untimely unless it is received by the Settlement Administrator within 

two (2) calendar days of the applicable Objection/Exclusion Deadline.  Settlement Class Members 

who fail to timely file and serve a written objection in the manner specified above shall be deemed 

to have waived any objections and shall be foreclosed from making any objection (whether by 

appeal or otherwise) to the Settlement.  

2. Right to Respond to Objections:  Class Counsel and Defendant shall have 

the right to respond to any objection prior to the Fairness Hearing.  Class Counsel and/or 

Defendant may, at least two (2) business days (or such other number of days as the Court shall 

specify) before the Final Approval Hearing, file any responses to any written objections submitted 

to the Court by Settlement Class Members in accordance with this Agreement.  
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B. Procedure for Requesting Exclusion:  Settlement Class Members who wish to opt 

out of this Settlement must submit a written statement before the applicable Objection/Exclusion 

Deadline.  Requests for Exclusion that do not include all required information and/or that are not 

submitted on a timely basis, will be deemed null, void, and ineffective.  The date of the postmark 

on the mailing envelope shall be the exclusive means used to determine whether a Settlement 

Class Member’s Request for Exclusion has been timely submitted.  In the event that the postmark 

is illegible, the Request for Exclusion shall be deemed untimely unless it is received by the 

Settlement Administrator within two (2) calendar days of the applicable Objection/Exclusion 

Deadline.  Any Settlement Class Member who properly opts out of the Settlement Class using this 

procedure will not be entitled to any relief, will not be bound by the Settlement, and will not have 

any right to object, appeal, or comment thereon.  Settlement Class Members who fail to submit a 

valid and timely request for exclusion on or before the applicable Objection/Exclusion Deadline 

shall be bound by all terms of the Settlement and any final judgment entered in this litigation if the 

Settlement is approved by the Court, regardless of whether they ineffectively or untimely 

requested exclusion from the Settlement. 

C. Notice of Objections and/or Requests for Exclusion:  The Settlement Administrator 

shall on a daily basis (1) date stamp all original Requests for Exclusion and objection statements it 

receives; and (2) serve copies of same on Class Counsel and Defendant’s counsel no later than 

seven (7) calendar days after the deadline for submission of the documents.  The Settlement 

Administrator shall inform Class Counsel and Defendants’ counsel of any such documents 

received that were untimely submitted.   

D. No Solicitation of Settlement Objections or Exclusions:  The Parties agree to use 

their best efforts to carry out the terms of this Settlement.  At no time will any of the Parties or 

their counsel seek to solicit or otherwise encourage any Settlement Class Members to object to the 

Settlement or request exclusion from participating as a Settlement Class Member, or encourage 

any Settlement Class Member to appeal from the final judgment.   

IX. DUTIES OF THE PARTIES PRIOR TO FINAL COURT APPROVAL  
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The Parties shall promptly submit this Agreement to the Court in support of Plaintiffs’ 

Motion for Preliminary Approval and determination by the Court as to its fairness, adequacy, and 

reasonableness.  Promptly upon execution of this Agreement, Plaintiffs shall apply to the Court for 

the entry of a Preliminary Approval Order substantially in the following form, as more particularly 

set forth on Exhibit J; 

A. Scheduling a Final Approval Hearing, no earlier than thirty (30) days after the 

Direct Purchaser Claims Deadline, on the question of whether the proposed Settlement should be 

finally approved as fair, reasonable, and adequate as to the members of the class;  

B. Approving as to form and content the Direct Purchaser Email Notice and the Direct 

Purchaser Long Form Notice;  

C. Approving as to form and content the proposed Direct Purchaser Claim Form and 

instructions; 

D. Preliminarily approving the Settlement; 

E. Preliminarily and conditionally certifying the Settlement Class, including the two 

subclasses, for settlement purposes;  

F. Preliminarily approving the Settlement Administrator and the administration of the 

settlement in accordance with the procedures set forth in this Agreement;  

G. Staying all proceedings in the Action, and enjoining the prosecution of any other 

individual or class claims; 

H. Providing that, in the event the Settlement set forth in this Agreement is not 

approved by the Court, or in the event that this Agreement becomes null and void pursuant to its 

terms, this Agreement and all orders entered in connection therewith, including but not limited to 

any order conditionally certifying the Class, shall become null and void and shall be of no further 

force and effect and shall not be used or referred to for any purposes whatsoever in the Action or 

in any other case or controversy; and that in such an event, this Agreement and all negotiations 

and proceedings related thereto shall be deemed to be without prejudice to the rights of any and all 

parties hereto, who shall be restored to the respective positions as of the date of this Agreement.  
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In the event the Court does not enter the Preliminary Approval order described herein, or decides 

to do so only with material modifications, then this entire Agreement shall become null and void, 

unless the Parties hereto agree in writing to proceed with this Agreement as modified. 

X. DUTIES OF THE PARTIES FOLLOWING PRELIMINARY COURT APPROVAL  

Class Counsel will submit a proposed Final Order and Judgment at the Final Approval 

Hearing in the form set forth as Exhibit K, which shall: 

A. Approve the settlement, adjudging the terms thereof to be fair, reasonable and 

adequate, and directing consummation of its terms and provisions; 

B. Approve Class Counsels’ applications for the requested award of attorneys’ fees 

and costs and the Class Representatives’ applications for incentive awards (The Non-Direct 

Purchaser Class Counsel and the Direct Purchaser Class Counsel shall submit separate briefs in 

support of their respective awards of attorneys’ fees); and  

C. Permanently bar Plaintiffs and Settlement Class Members from prosecuting against 

Defendant, and other Released Parties from any and all Released Claims. 

XI. PARTIES’ AUTHORITY  

The signatories represent that they are fully authorized to enter into this Agreement and 

bind the Parties to its terms and conditions. 

XII. MUTUAL FULL COOPERATION  

A. The Parties agree to cooperate fully with each other to accomplish the terms of this 

Agreement, including but not limited to, execution of such documents and the taking of such other 

action as may reasonably be necessary to implement the terms of this Agreement.  The Parties to 

this Agreement shall use their best efforts, including all efforts contemplated by this Agreement 

and any other efforts that may become necessary by order of the Court, or otherwise, to effectuate 

this Agreement.  As soon as practicable after execution of this Agreement, Class Counsel, with the 

assistance and cooperation of Defendant and its counsel, shall take all necessary steps to secure the 

Court’s final approval of this Agreement. 
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B. Defendant agrees that it will not attempt to discourage Settlement Class Members 

from filing claims.   

XIII. NO ADMISSION  

This Agreement is not to be construed or deemed as an admission of liability, culpability, 

negligence, or wrongdoing on the part of Defendant.  Defendant denies all liability for claims 

asserted in the Action.  Each of the Parties has entered into this Agreement with the intention to 

avoid further disputes and litigation with the attendant inconvenience and expenses.  This 

Agreement is a settlement document and shall, pursuant to Cal. Evid. Code §§ 1151 and 1152 be 

inadmissible in evidence in any proceeding in order to establish liability.  The preceding sentence 

shall not apply to an action or proceeding to approve or enforce this Agreement. 

XIV. ENFORCEMENT ACTIONS 

The Court shall retain jurisdiction, and shall have exclusive jurisdiction, to enforce, 

interpret and implement this Agreement, including any alleged violations of the Agreement, and 

the terms of any order entered pursuant to this Agreement. 

XV. NOTICES 

Unless otherwise specifically provided, all notices, demands or other communications in 

connection with this Agreement shall be in writing and shall be deemed to have been given as of 

the third business day after mailing by United States registered or certified mail, return receipt 

requested, addressed as follows: 
 
Non-Direct Purchaser Class Direct Purchaser Class For Defendant 
Ryan Clarkson 
Clarkson Law Firm, P.C. 
9255 Sunset Blvd., Suite 
804 
Los Angeles, CA 90069 

Robert Curtis 
Foley Bezek Behle & Curtis, 
LLP 
15 West Carrillo Street 
Santa Barbara, CA 93101 

Jeff Richardson 
Mitchell, Silberberg & Knupp LLP 
11377 West Olympic Boulevard 
Los Angeles, CA 90064 

XVI. CONSTRUCTION 

The Parties agree that the terms and conditions of this Agreement are the result of arm’s 

length negotiations between the Parties and that this Agreement shall not be construed in favor of 
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or against any Party by reason of the extent to which any Party or his or its counsel participated in 

the drafting of this Agreement. 

XVII. MATERIAL TERMS; CAPTIONS 

Each term of this Agreement is a material term of the Agreement not merely a recital, and 

reflects not only the intent and objectives of the parties but also the consideration to be exchanged 

by the Parties hereunder.  Paragraph titles or captions are inserted as a matter of convenience and 

for reference, and in no way define, limit, extend, or describe the scope of this Agreement or any 

of its provisions.  

XVIII. INTEGRATION CLAUSE 

This Agreement contains the entire agreement between the Parties relating to the 

settlement, and all prior or contemporaneous agreements, understandings, representations, and 

statements, whether oral or written, and whether by a party or such party’s legal counsel, are 

extinguished. 

XIX. NON-EVIDENTIARY USE 

Neither this Agreement nor any of its terms shall be offered or received into evidence in 

the Action, or in any other action or proceeding; provided, however, that nothing contained in this 

section “non-evidentiary use” shall prevent this agreement from being used, offered, or received in 

any proceeding to enforce, construe, or finalize this Agreement. 

XX. NO COLLATERAL ATTACK 

This Agreement shall not be subject to collateral attack by any Settlement Class Member 

or any recipient of the notices to the Settlement Class after the final judgment.  Such prohibited 

collateral attacks shall include claims made after the Final Approval Hearing that a Settlement 

Class Member’s settlement amount was improperly calculated or adjusted. 

XXI. AMENDMENTS 

The terms and provisions of this Agreement may be amended only by a written agreement, 

which is both (1) signed by the Parties who have executed this Agreement and (2) approved by the 

Court.   
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XXII.  GOVERNING LAW 

This Agreement shall be governed by, construed under, and interpreted and the rights of 

the Parties determined in accordance with, the laws of the State of California, irrespective of the 

State of California’s choice of law principles.     

XXIII. BINDING ON ASSIGNS 

This Agreement shall be binding upon and inure to the benefit of the Parties and their 

respective heirs, trustees, executors, administrators, successors, and assigns. 

XXIV. CLASS COUNSEL SIGNATORIES 

It is agreed that because the Settlement Class appears to be so numerous, it is impossible or 

impractical to have each member of the class execute this Agreement.  The notice plan set forth 

herein will advise Settlement Class Members of all material terms of this Agreement, including 

the binding nature of the releases and such shall have the same force and effect as if this 

Agreement were executed by each Settlement Class Member. 

XXV. COUNTERPARTS 

This Agreement may be executed in counterparts, and when each party has signed and 

delivered at least one such counterpart, each counterpart shall be deemed an original, and, when 

taken together with other signed counterparts, shall constitute one Agreement, which shall be 

binding upon and effective as to all Parties and the Settlement Class. 

 

IN WITNESS WHEREOF, the Parties have duly executed this Agreement as of the dates 

indicated below: 

 

NON-DIRECT PURCHASER CLASS REPRESENTATIVE AND SETTLEMENT CLASS 

COUNSEL: 
 
DATED: August __, 2017 ARMIN AMIRI 
  

 
 

  Individually and on behalf of the Non-
Direct Purchaser Settlement Class 

31























 

 

EXHIBIT A 



FOR THE COUNTY OF SAN BERNARDINO
Amiri v. My Pillow — Case No. CIVDS1606479

CLAIM FORM

Subject to the terms of the Settlement Agreement, and pending final approval by the Court, to request a settlement payment, please
complete this form and return it by December 26, 2016.

CONTACT INFORMATION
(Please type or print the following information): Fill in the following blanks with complete information.

Name: _____________________________________________ _____ _____________________________________________
First Name MI Last Name

Address: ________________________________________________________________________________________________
Address 1

________________________________________________________________________________________________
Address 2

__________________________________________________ _______ _______________-_______________
City State Zip Code              Zip4 (optional)

Daytime Telephone (________)_________-______________ Evening Telephone (________)_________-______________

Email Address: _____________________________________________@__________________________________________._____________

CLAIM INFORMATION
To request a $5 refund, please return your My Pillow product, provide the original purchase receipt, or sign this Claim Form under
penalty of perjury. If you purchased three or more My Pillow products during your initial purchase and you write "Three+" on your
original purchase receipt that you return with your Claim Form, you may be eligible to receive an additional benefit of up to $5,
depending on the number of people who submit a Claim Form. There is a maximum of one Claim Form per household.

CERTIFICATION
I swear under penalty of perjury of the laws of the United States that I purchased _____ My Pillow products between April 26, 2012
and October 13, 2016 and that all the information on this form is true and correct to the best of my knowledge.

_____________________________________ _____________________________________
Signature Date

Instructions
Complete the Contact and Claim information above.

Sign and date the Claim Form

Submit this completed and signed Claim Form to:

My Pillow Settlement
P.O. Box 1561
West Palm Beach, FL 33402
1-877-595-9314

REVIEW AND DETERMINATION OF CLAIMS: The Claims Administrator will review all claim forms that are postmarked on or
before December 26, 2016. Claim forms that are not timely submitted will be rejected. Invalid claim forms and illegible claim forms may be
rejected. The Claims Administrator is entitled to confirm information supplied in claim forms to determine eligibility. Visit to
www.mypillowsettlement.com for further information on the Settlement.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA 
FOR THE COUNTY OF SAN BERNARDINO 

Armin	Amiri,	et	al.	v.	My	Pillow,	Inc.,	et	al.	–	Case	No.	CIVDS1606479	

DIRECT	PURCHASER	CLAIM	FORM	

Subject	to	the	terms	of	the	Settlement	Agreement,	and	pending	final	approval	by	the	Court,	to	request	a	settlement	
payment,	please	complete	this	form	and	return	it	by	______________,	2017.	

	

CONTACT	INFORMATION	

(Please	type	or	print	the	following	information):		Fill	in	the	following	blanks	with	complete	information.			
	

Name:	 _________________________________________				____					_________________________________________________________________________	
																First	Name	 	 	 																	MI									Last	Name	

Address:	 ______________________________________________________________________________________________________________	
	 Address	1	

	 ______________________________________________________________________________________________________________	
							 Address	2	

	 ____________________________________________________________	 	____	____	 												____	____	____	____	____	‐	____	____	____	____	
	 City		 	 	 	 		 																							State		 																							Zipcode																		Zip4	(optional)	 	

Daytime	Telephone	(___	____	____)	____	____	____	‐	____	____	____	____			Evening	Telephone	(____	____	____)	____	____	____	‐	____	____	____	____	

Email	Address:	____________________________________________________@_____________________________.__________________	

CLAIM	INFORMATION	
To	request	a	benefit	under	this	Settlement,	please	complete	and	sign	this	Claim	Form	under	penalty	of	
perjury.			
	
CERTIFICATION	
I	swear	under	penalty	of	perjury	of	the	laws	of	the	United	States	that	I	purchased	one	or	more	My	Pillow	
products	between	April	26,	2012	and	_____________,	2017	and	that	all	the	information	on	this	form	is	true	and	
correct	to	the	best	of	my	knowledge.	
	
___________________________________________________________						______________________________________	 	
Signature	 	 	 	 	 						 				Date	
	
INSTRUCTIONS	

 Complete	the	Claim	Form.	
 Sign	and	date	the	Claim	Form.	
 Submit	this	completed	and	signed	Claim	Form	to:	

My	Pillow	Settlement	
[address]	

	
REVIEW	AND	DETERMINATION	OF	 CLAIMS:	 	 The	 Claims	 Administrator	 will	 review	 all	 claim	 forms	 that	 are	
postmarked	on	or	before	 ____________,	2017.	 	 Claim	 forms	 that	are	not	 timely	 submitted	will	be	 rejected.	 	 Invalid	
claim	forms	and	illegible	claim	forms	may	be	rejected.		The	Claims	Administrator	is	entitled	to	confirm	information	
supplied	in	claim	forms	to	determine	eligibility.		Visit	to	www.tbd.com	for	further	information	on	the	Settlement.	



 

 

EXHIBIT C 



 

 

Sincerely, 

 

My Pillow Settlement Claims Administrator 

 

To unsubscribe click here 

http://email.pockethosesettlement.com/rd/9z1z9h5p5en26djd2omhl9vch7gv7r943japo0ku610
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LEGAL NOTICE 

 
If you purchased one or more products bearing the labeled brand name My Pillow directly from 

MyPillow, Inc. between April 26, 2012 and __________, 2017,  you could get payment from a class 
action settlement. 

     A settlement has been proposed in a class action regarding the advertising, packaging, and sale of My 
Pillow products, including but not limited to health claims, buy one get one free (BOGO) and other sales 
promotions and pricing, and the use of third party endorsements and logos. The claims are strongly 
disputed and the parties have reached an agreement to avoid the time and expense of litigation. The San 
Bernardino Superior Court authorized this notice and will decide whether to approve the settlement. 
 
     WHAT DOES THE SETTLEMENT PROVIDE? If approved, the proposed settlement will 
provide for monetary benefits to settlement class members, notice/administration costs, class 
representative payments, non-monetary benefits, and fees and costs for the lawyers who represented the 
settlement class. 
 
     HOW DO YOU ASK FOR A MONETARY SETTLEMENT BENEFIT? To qualify for a 
monetarybenefit under the settlement, visit www.tbd.com for directions on how to submit a claim form 
or you can obtain a claim form by calling 1-XXX-XXX-XXXX.  The deadline is Month 00, 0000.    
 
     WHAT ARE YOUR OTHER OPTIONS? You may exclude yourself from the settlement or object 
to it by sending a letter to the Claims Administrator at [address] by Month 00, 0000. The settlement and 
judgment, whether favorable or not, will bind you if you do not request exclusion. If you do not request 
exclusion, you may, if you desire, enter an appearance through counsel. If you do object, you may still 
file a claim. The more detailed notice available at www.tbd.com explains these options in more detail. 
 
     The Court will hold a hearing in this case (Armin Amiri, et al. v. My Pillow, Inc., Case No. 
CIVDS1606479) on ____________, to consider whether to approve the settlement and the request for 
attorney’ fees and costs by settlement class counsel. You may ask to appear at the hearing, but you do 
not have to. For more information, visit www.tbd.com. 

 
The San Bernardino Superior Court has ordered this email to be sent. If you wish to UNSUBSCRIBE from future email messages from the Settlement Administrator with regard to this 

Settlement, please click on this link.  
 



 

 

EXHIBIT E 



Thank you for your mail in inquiry regarding the My Pillow Settlement.  
 
Below are links to learn more information about the My Pillow settlement and to submit a claim online.  We’ve also included frequently asked 
questions.  If you should have any additional questions, please contact us below. 
 
My Pillow Settlement Website: https://www.mypillowsettlement.com/Index.dtm 
Online Claim Form - https://www.mypillowsettlement.com/ClaimForm.dtm 
 
Thank you, 
 
My Pillow Settlement Administrator  
P.O. Box 1561 
West Palm Beach, FL 33402 
1-877-595-9314 
info@mypillowsettlement.com 
 
 

Frequently Asked Questions 
 

1. Why did I get this notice?  If you purchased one or more products bearing the labeled brand name My Pillow between April 26, 2012 and 
October 13, 2016, you have a right to know about a proposed settlement of a class action lawsuit and your options. The San Bernardino 
County Superior Court of the State of California has preliminarily approved the proposed settlement.  
If the Court grants final approval to the settlement, and after any appeals are resolved, an administrator appointed by the Court will distribute 
the benefits under the settlement. The settlement website will provide updates regarding the progress of the settlement.  
This notice explains the lawsuit, the settlement, your legal rights, what benefits are available, who is eligible for them, and how to get them.  
The case is known as Armin Amiri v. My Pillow, Inc., Case No. CIVDS1606479. The person who sued is called the Plaintiff, and the company 
he sued is called the Defendant.  
 
2. What is this lawsuit about?  This lawsuit is about whether the marketing, packaging, and sale of the My Pillow products was appropriate. 
The parties reached an agreement to avoid the time and expense associated with further litigation.  
 
3. Why is this a class action?  In a class action, one or more people, called Class Representatives (in this case Armin Amiri) sue on behalf 
of people who have similar claims. All of these people are a Class or Class Members. One court resolves the issues for all Class Members, 
except for those who exclude themselves from the Class. A judge in the San Bernardino County Superior Court in California is overseeing 
this class action.  
 
4. Why is there a settlement?  The Court did not decide in favor of Plaintiff or Defendant. Instead, both sides agreed to a settlement. That 
way, they avoid the time and expense of going to trial. The Class Representative and his attorneys think the settlement is best for everyone 
because it provides an appropriate recovery now while avoiding the risk, expense, and delay of pursuing the case through trial and any 
appeals.  
 
5. How do I know if I am part of the settlement?  The Court previously decided that everyone who fits the following description is a Class 
Member: All people who purchased one or more products bearing the labeled brand name My Pillow between April 26, 2012 and October 13, 
2016.  
 
6. What does the settlement provide?  If approved, the proposed settlement will provide for notice/administration costs, a class 
representative payment, cash benefits to class members who submit a claim, and fees and costs for the lawyers who represented the 
settlement class. More specifically:  
* A Court-appointed administrator will receive compensation to implement a class notice program and to assist in the processing of claims 
submitted by Settlement Class members.  
* Settlement Class members who submit a timely and complete claim form will receive $5. Settlement Class members who purchased three 
or more My Pillow products during their initial purchase of My Pillow products can submit their original purchase receipt showing the 
purchase of three or more My Pillow products and seek an additional payment of up to $5, based on the number of such Settlement Class 
Members who submit a claim form.  
* Subject to Court approval, the Class Representative (Armin Amiri) may receive a service payment of up to $2,500 for his time and effort 
acting as a class representative and for his willingness to bring this litigation on behalf of other consumers.  
 
7. How can I get a payment?  To qualify for a payment under the settlement, you must submit a claim form. You can obtain a claim form on 
the Internet at www.mypillowsettlement.com. Read the instructions carefully and submit the claim form no later than December 26, 2016.  
 
8. When will I receive my payment?  The Court will hold a hearing on January 30, 2017, to decide whether to approve the settlement. If the 
Court approves the settlement, there may be appeals. It is always uncertain whether these appeals can be resolved, and resolving them can 
take up to a year or more. The settlement website will keep you informed of the progress of the settlement. Please be patient.  
 
9. What am I giving up if I stay in the Settlement Class?  Unless you exclude yourself, you will remain a member of the Settlement Class. 
This means that you cannot sue, continue to sue, or be part of any other lawsuit against the Defendant (see question no. 11 below) or 
anyone else about the legal issues in this case. If you stay in the Settlement Class, all of the Court’s orders will apply to you and legally bind 
you. The entirety of the release as set forth in the settlement agreement is as follows: “Settled Claims” means and refers to any and all 
claims, demands, actions, and causes of action of any kind or nature whatsoever, whether at law or equity, known or unknown, direct, 
indirect, or consequential, liquidated or unliquidated, foreseen or unforeseen, developed or undeveloped, arising under common law, 
regulatory law, statutory law, or otherwise, including but not limited to unjust enrichment, theft by deception, fraud, breach of warranty 
express or implied, violation of California Civil Code 1750 et seq., violation of California Business and Professions Code Sections 17200 et 
seq. and 17500 et seq., and any related or similar state consumer protection statutes, claims for restitution, disgorgement of profits, 
injunctive and declaratory relief, arising out of or relating to the advertising, packaging, labeling, marketing, promotion, sale or distribution of 

https://www.mypillowsettlement.com/Index.dtm
https://www.mypillowsettlement.com/ClaimForm.dtm
tel:1-877-595-9314
mailto:info@mypillowsettlement.com


the Covered Products, including all claims which were alleged or which could have been alleged by Plaintiff, Class Counsel, the Settlement 
Class and/or any Settlement Class Member against the Released Parties in the Action, or any other legal action, whether those claims are 
asserted individually or on a class-wide basis (the “Released Claims”).  
 
10. How do I exclude myself from the settlement?  To exclude yourself from the settlement, you must submit a letter by mail saying that 
you want to be excluded from the Settlement Class in Armin Amiri v. My Pillow, Inc. Be sure to include your name, address, telephone 
number, and your signature. You must mail your exclusion request so that it is postmarked no later than December 26, 2016, to: My Pillow 
Settlement P.O. Box 1561  West Palm Beach, FL 33402 
You cannot exclude yourself by phone or by e-mail. If you mail an exclusion request by the deadline, you will not be able to request a 
settlement payment and you cannot object to the settlement. You will not be legally bound by anything that happens in this lawsuit. You may 
be able to sue (or continue to sue) the Defendant in the future.  
 
11. If I do not exclude myself, can I sue the Defendant or anyone else for the same thing later?  No. Unless you exclude yourself, you 
give up the right to sue the Defendant or anyone else for the claims resolved by this settlement. 
You must exclude yourself from the Settlement Class to participate in any litigation against the Defendant or anyone else regarding the 
claims resolved by this settlement. Remember, the exclusion deadline is December 26, 2016.  
 
12. If I exclude myself, can I get the benefits from this settlement?  No. If you exclude yourself, do not send in a claim form to ask for 
any benefits. But, you may sue, continue to sue, or be part of a different lawsuit.  
 
13. Do I have a lawyer in this case?  The Clarkson Law Firm, P.C. represents you and other Settlement Class members. The lawyers are 
called Class Counsel. You will not be charged for these lawyers. If you want to be represented by your own lawyer, you may hire one at your 
own expense.  
 
14. How will the lawyers be paid?  Class Counsel will ask the Court for an award of attorneys’ fees up to $100,000 and reimbursement of 
costs and expenses of up to $5,000. The Court may award less than this amount.  
 
15. How do I tell the Court that I do not like the settlement?  If you are a Settlement Class member, you can object to the settlement if 
you do not like any part of it. You can give reasons why you think the Court should not approve it. The Court will consider your views. (If you 
object, you can still participate in the settlement – and receive money if it is approved – notwithstanding your objection.) To object, you must 
submit a letter saying that you object to the My Pillow Settlement. The objection must include the following: (i) the name of this action; (ii) the 
objecting Settlement Class member’s full name, address, telephone number, and signature (an attorney’s signature is not sufficient); (iii) a 
statement that the objector is a Settlement Class member and an explanation of the basis upon which the objector claims to be a Settlement 
Class member; (iv) all grounds for the objection, accompanied by any legal support known to the objector or his or her counsel; (v) the 
identity of all counsel who represent the objector, including any former or current counsel who may be entitled to compensation for any 
reason related to the objection, (vi) a statement confirming whether the objector or any counsel representing the objector intends to 
personally appear and/or testify at the final approval hearing; and, (vii) a list of any persons who may be called to testify at the final approval 
hearing in support of the objection. To be timely, objections must be filed with the Court and mailed to the Settlement Administrator, Class 
Counsel, and Defendant’s counsel by no later than December 26, 2016. All addresses are provided in this notice.  
 
16. What is the difference between objecting and excluding?   Objecting is simply telling the Court that you do not like something about 
the settlement. You can object only if you stay in the Settlement Class. Excluding yourself is telling the Court that you do not want to be part 
of the Settlement Class. If you exclude yourself, you have no basis to object because the case no longer affects you. If you object, you still 
can submit a claim form.  
 
17. When and where will the Court decide whether to approve the settlement?  The Court will hold a Fairness Hearing at 8:30 a.m. on 
January 30, 2017, in Department S22 at the San Bernardino County Superior Court located at 247 West Third Street, San Bernardino, 
California, 92415. At this hearing, the Court will consider whether the settlement is fair, reasonable, and adequate. If there are objections, the 
Court will consider them. The Court will listen to people who have asked to speak at the hearing. The Court may also decide how much to 
pay Settlement Class Counsel and the Class Representative. After the hearing, the Court will decide whether to approve the settlement. We 
do not know how long these decisions will take.  
 
18. Do I have to come to the hearing?  No. Settlement Class Counsel will answer any questions from the Court regarding the settlement. 
However, you are welcome to come at your own expense. If you send an objection, you do not have to come to Court to talk about it. As long 
as you mailed your written objection on time, the Court will consider it. You may also pay your own lawyer to attend, but it is not necessary.  
 
19. May I speak at the hearing?  You may ask the Court for permission for you or your lawyer to speak at the Fairness Hearing. To do so, 
you must send a letter saying that it is your “Notice of Intention to Appear in Armin Amiri v. My Pillow, Inc.” Be sure to include your name, 
address, telephone number, and your signature. If your lawyer intends to speak at the fairness hearing, your letter must also include the 
name, address, and telephone number of your lawyer. Your Notice of Intention to Appear must be mailed to the Claims Administrator and 
Settlement Class Counsel and postmarked no later than December 26, 2016 to: MyPillow Settlement - P.O. Box 1561 - West Palm Beach, 
FL 33402 
CLARKSON LAW FIRM, P.C.- The Pershing Square Building - 448 S. Hill St., Suite 701 - Los Angeles, CA 90013 
You cannot speak at the Fairness Hearing if you excluded yourself.  
 
20. What happens if I do nothing at all?  If you do nothing, you will not get any money from this settlement. But, unless you exclude 
yourself, you will not be able to start a lawsuit, continue with a lawsuit, or be part of any other lawsuit about the legal issues in this case for 
any of the released claims above.  
 
21. Are there more details about the settlement?  This notice summarizes the proposed settlement. More details are in the Settlement 
Agreement. You can get a copy of the Settlement Agreement from the settlement website or by writing to the Claims Administrator at: My 
Pillow Settlement  - P.O. Box 1561 - West Palm Beach, FL 33402 
 
22. How do I get more information? You can visit the settlement website at www.mypillowsettlement.com, where you will find answers to 
common questions about the settlement, a claim form, plus other information. You may also call 1-877-595-9314 or contact Settlement Class 
Counsel at Clarkson Law Firm, P.C., 448 S. Hill Street, Suite 701, Los Angeles, California 90013.  

http://mypillow.dtmstage.com/images/docs/Settlement-Agreement.pdf
http://mypillow.dtmstage.com/images/docs/Settlement-Agreement.pdf
http://mypillow.dtmstage.com/images/docs/Settlement-Agreement.pdf
http://www.mypillowsettlement.com/


 
 

FOR THE COUNTY OF SAN BERNARDINO 

Amiri v. My Pillow — Case No. CIVDS1606479 

CLAIM FORM 

 

Subject to the terms of the Settlement Agreement, and pending final approval by the Court, to request a settlement payment, please 

complete this form and return it by December 26, 2016. 

 

CONTACT INFORMATION 
(Please type or print the following information): Fill in the following blanks with complete information. 

 

Name:          

 First Name MI Last Name 

 

Address:    

Address 1 

 
 

Address 2 

  -   

City State Zip Code Zip4 (optional) 

 

Daytime Telephone (  )  -   Evening Telephone (  )  -   

 

Email Address:  @  .   

 

CLAIM INFORMATION 

To request a $5 refund, please return your My Pillow product, provide the original purchase receipt, or sign this Claim Form under 

penalty of perjury. If you purchased three or more My Pillow products during your initial purchase and you write "Three+" on your 

original purchase receipt that you return with your Claim Form, you may be eligible to receive an additional benefit of up to $5, 

depending on the number of people who submit a Claim Form. There is a maximum of one Claim Form per household. 

CERTIFICATION 

I swear under penalty of perjury of the laws of the United States that I purchased  My Pillow products between April 26, 

2012 and October 13, 2016 and that all the information on this form is true and correct to the best of my knowledge. 

 

  

Signature Date 
 

Instructions 

Complete the Contact and Claim information above. 

Sign and date the Claim Form 

Submit this completed and signed Claim Form to: 

My Pillow Settlement 

P.O. Box 1561 

West Palm Beach, FL 

33402 1-877-595-9314 

REVIEW AND DETERMINATION OF CLAIMS: The Claims Administrator will review all claim forms that are postmarked on or 

before December 26, 2016. Claim forms that are not timely submitted will be rejected. Invalid claim forms and illegible claim forms may 

be rejected. The Claims Administrator is entitled to confirm information supplied in claim forms to determine eligibility. Visit to 

www.mypillowsettlement.com for further information on the Settlement. 

http://www.mypillowsettlement.com/
http://www.mypillowsettlement.com/


 

 

EXHIBIT F 



LEGAL NOTICE 

If you purchased one or more products bearing the labeled brand name My Pillow directly from My Pillow, Inc. between April 
26, 2012 and __________, 2017,  you could get payment from a class action settlement. 

A settlement has been proposed in a class action regarding the advertising, packaging, and sale of My Pillow products, including but not limited to health claims, buy one get one free (BOGO) and other sales promotions and pricing, and the use of third 
party endorsements and logos. The claims are strongly disputed and the parties have reached an agreement to avoid the time and expense of litigation. The San Bernardino Superior Court authorized this notice and will decide whether to approve the settlement. 

 
WHAT DOES THE SETTLEMENT PROVIDE? If approved, the proposed settlement will provide for monetary benefits to settlement class members, notice/administration costs, class representative payments, non-monetary benefits, and fees and costs 

for the lawyers who represented the settlement class. 
 
HOW DO YOU ASK FOR A MONETARY SETTLEMENT BENEFIT? To qualify for a monetarybenefit under the settlement, visit www.tbd.com for directions on how to submit a claim form or you can obtain a claim form by calling 1-XXX-XXX-

XXXX.  The deadline is Month 00, 0000.    
 
WHAT ARE YOUR OTHER OPTIONS? You may exclude yourself from the settlement or object to it by sending a letter to the Claims Administrator at [address] by Month 00, 0000. The settlement and judgment, whether favorable or not, will bind you 

if you do not request exclusion. If you do not request exclusion, you may, if you desire, enter an appearance through counsel. If you do object, you may still file a claim. The more detailed notice available at www.tbd.com explains these options in more detail. 
 
The Court will hold a hearing in this case (Armin Amiri, et al. v. My Pillow, Inc., Case No. CIVDS1606479) on ____________, to consider whether to approve the settlement and the request for attorney’ fees and costs by settlement class counsel. You may 

ask to appear at the hearing, but you do not have to. For more information, visit www.tbd.com. 
9223756.1 
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SAN BERNARDINO COUNTY SUPERIOR COURT FOR THE STATE OF CALIFORNIA 

If you purchased one or more products bearing the labeled 
brand name My Pillow between April 26, 2012 and 

October 13, 2016, you could get payment from a class 
action settlement 

A court authorized this notice.  This is not a solicitation from a lawyer. 

• A settlement has been reached in a class action lawsuit regarding My Pillow products.   

• In the lawsuit, plaintiffs raised questions regarding defendant’s advertising, packaging, and sale 
of My Pillow products.  The parties reached an agreement in order to avoid the time and expense 
associated with litigation.   

• The claims are strongly disputed.  The Court has not ruled, one way or the other, on plaintiff’s 
claims. 

• Your legal rights are affected whether you act or do not act.  Read this notice carefully. 

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT: 

SUBMIT A CLAIM FORM The only way to receive a payment. 

EXCLUDE YOURSELF  
Receive no payment.  This is the only option that allows you to ever be 
part of any other lawsuit against the defendant or anyone else about the 
legal claims in this case. 

OBJECT Write to the Court about why you do not like the settlement. 

GO TO A HEARING  Ask to speak in Court about the fairness of the settlement. 

DO NOTHING  Receive no payment.  Give up rights. 

 
• These rights and options – and the deadlines to exercise them – are explained in this notice. 

• The Court in charge of this case still has to decide whether to approve the settlement.  Payments 
will be made if the Court approves the settlement and after appeals are resolved.  Please be 
patient.     

• Any questions?  Read on and visit www.mypillowsettlement.com.     
 

WHAT THIS NOTICE CONTAINS 
Basic Information.......................................................................................................................................3 

1. Why should I read this notice? .............................................................................................3 

2. What is this lawsuit about? ..................................................................................................3 

3. Why is this a class action? ...................................................................................................3 
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BASIC INFORMATION 

1. Why should I  read this notice? 

If you purchased one or more products bearing the labeled brand name My Pillow between April 26, 
2012 and October 13, 2016, you have a right to know about a proposed settlement of a class action 
lawsuit and your options.  The San Bernardino County Superior Court of the State of California has 
preliminarily approved the proposed settlement.     
If the Court grants final approval to the settlement, and after any appeals are resolved, an administrator 
appointed by the Court will distribute the benefits under the settlement.  The settlement website will 
provide updates regarding the progress of the settlement.   
This notice explains the lawsuit, the settlement, your legal rights, what benefits are available, who is 
eligible for them, and how to get them. 
The case is known as Armin Amiri v. My Pillow, Inc., Case No. CIVDS1606479.  The person who sued 
is called the Plaintiff, and the company he sued is called the Defendant. 

2. What is this lawsuit about? 

This lawsuit is about whether the marketing, packaging, and sale of the My Pillow products was 
appropriate.  The parties reached an agreement to avoid the time and expense associated with further 
litigation. 

3. Why is this a class action? 

In a class action, one or more people, called Class Representatives (in this case Armin Amiri) sue on 
behalf of people who have similar claims.  All of these people are a Class or Class Members.  One court 
resolves the issues for all Class Members, except for those who exclude themselves from the Class.  A 
judge in the San Bernardino County Superior Court in California is overseeing this class action. 

4. Why is there a settlement? 

The Court did not decide in favor of Plaintiff or Defendant.  Instead, both sides agreed to a settlement.  
That way, they avoid the time and expense of going to trial.  The Class Representative and his attorneys 
think the settlement is best for everyone because it provides an appropriate recovery now while avoiding 
the risk, expense, and delay of pursuing the case through trial and any appeals. 

WHO IS IN THE SETTLEMENT 

5. How do I  know if I  am part of the settlement? 

The Court previously decided that everyone who fits the following description is a Class Member:   
All people who purchased one or more products bearing the labeled brand name My Pillow between 
April 26, 2012 and October 13, 2016.   

THE SETTLEMENT BENEFITS –  WHAT YOU GET 



QUESTIONS? VISIT WWW.MYPILLOWSETTLEMENT.COM 
4 

7997266.1/47584-00001 

6. What does the settlement provide? 

If approved, the proposed settlement will provide for notice/administration costs, a class representative 
payment, cash benefits to class members who submit a claim, and fees and costs for the lawyers who 
represented the settlement class.  More specifically: 

• A Court-appointed administrator will receive compensation to implement a class notice program 
and to assist in the processing of claims submitted by Settlement Class members.   

• Settlement Class members who submit a timely and complete claim form will receive $5. 
Settlement Class members who purchased three or more My Pillow products during their initial 
purchase of My Pillow products can submit their original purchase receipt showing the purchase 
of three or more My Pillow products and seek an additional payment of up to $5, based on the 
number of such Settlement Class Members who submit a claim form.   

• Subject to Court approval, the Class Representative (Armin Amiri) may receive a service 
payment of up to $2,500 for his time and effort acting as a class representative and for his 
willingness to bring this litigation on behalf of other consumers. 

HOW YOU GET BENEFITS –  SUBMITTING A CLAIM FORM 

7. How can I  get a payment? 

To qualify for a payment under the settlement, you must submit a claim form. You can obtain a claim 
form on the Internet at www.mypillowsettlement.com.  Read the instructions carefully and submit the 
claim form no later than December 26, 2016. 

8. When will  I  receive my payment? 

The Court will hold a hearing on January 30, 2017, to decide whether to approve the settlement.  If the 
Court approves the settlement, there may be appeals.  It is always uncertain whether these appeals can 
be resolved, and resolving them can take up to a year or more.  The settlement website will keep you 
informed of the progress of the settlement.  Please be patient. 

9. What am I giving up if  I  stay in the Settlement Class? 

Unless you exclude yourself, you will remain a member of the Settlement Class.  This means that you 
cannot sue, continue to sue, or be part of any other lawsuit against the Defendant (see question no. 11 
below) or anyone else about the legal issues in this case.  If you stay in the Settlement Class, all of the 
Court’s orders will apply to you and legally bind you. The entirety of the release as set forth in the 
settlement agreement is as follows: “Settled Claims” means and refers to any and all claims, demands, 
actions, and causes of action of any kind or nature whatsoever, whether at law or equity, known or 
unknown, direct, indirect, or consequential, liquidated or unliquidated, foreseen or unforeseen, 
developed or undeveloped, arising under common law, regulatory law, statutory law, or otherwise, 
including but not limited to unjust enrichment, theft by deception, fraud, breach of warranty express or 
implied, violation of California Civil Code 1750 et seq., violation of California Business and Professions 
Code Sections 17200 et seq. and 17500 et seq., and any related or similar state consumer protection 
statutes, claims for restitution, disgorgement of profits, injunctive and declaratory relief, arising out of or 
relating to the advertising, packaging, labeling, marketing, promotion, sale or distribution of the Covered 
Products, including all claims which were alleged or which could have been alleged by Plaintiff, Class 
Counsel, the Settlement Class and/or any Settlement Class Member against the Released Parties in the 
Action, or any other legal action, whether those claims are asserted individually or on a class-wide basis 
(the “Released Claims”). 
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EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you do not want any benefits from this settlement, but you want keep the right to sue or continue to 
sue the Defendant or anyone else, on your own, about the legal issues in this case, then you must take 
steps to get out.  This is called excluding yourself – or is sometimes referred to as opting out of the 
Settlement Class.  Defendant may withdraw from and terminate the Settlement if a certain number of 
putative Settlement Class members exclude themselves. 

10. How do I  exclude myself from the settlement? 

To exclude yourself from the settlement, you must submit a letter by mail saying that you want to be 
excluded from the Settlement Class in Armin Amiri v. My Pillow, Inc.  Be sure to include your name, 
address, telephone number, and your signature.  You must mail your exclusion request so that it is 
postmarked no later than December 26, 2016, to: 

My Pillow Settlement 
P.O. Box 1561 

West Palm Beach, FL 33402 
 
 

You cannot exclude yourself by phone or by e-mail.  If you mail an exclusion request by the deadline, 
you will not be able to request a settlement payment and you cannot object to the settlement.  You will 
not be legally bound by anything that happens in this lawsuit.  You may be able to sue (or continue to 
sue) the Defendant in the future. 
 
 

11. If  I  do not exclude myself,  can I  sue the Defendant or anyone else for the 
same thing later? 

No.  Unless you exclude yourself, you give up the right to sue the Defendant or anyone else for the 
claims resolved by this settlement.   
You must exclude yourself from the Settlement Class to participate in any litigation against the 
Defendant or anyone else regarding the claims resolved by this settlement.  Remember, the exclusion 
deadline is December 26, 2016. 

12. If  I  exclude myself,  can I  get benefits from this settlement? 

No.  If you exclude yourself, do not send in a claim form to ask for any benefits.  But, you may sue, 
continue to sue, or be part of a different lawsuit. 

THE LAWYERS REPRESENTING YOU 

13. Do I  have a lawyer in this case? 

The Clarkson Law Firm, P.C. represents you and other Settlement Class members.  The lawyers are 
called Class Counsel.  You will not be charged for these lawyers.  If you want to be represented by your 
own lawyer, you may hire one at your own expense. 
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14. How will  the lawyers be paid? 

Class Counsel will ask the Court for an award of attorneys’ fees up to $100,000 and reimbursement of 
costs and expenses of up to $5,000.  The Court may award less than this amount.  

OBJECTING TO THE SETTLEMENT 
You can tell the Court that you do not agree with the settlement or some part of it. 

15. How do I  tell  the Court that I  do not l ike the settlement? 

If you are a Settlement Class member, you can object to the settlement if you do not like any part of it.  
You can give reasons why you think the Court should not approve it.  The Court will consider your 
views.  (If you object, you can still participate in the settlement – and receive money if it is approved – 
notwithstanding your objection.)  
To object, you must submit a letter saying that you object to the My Pillow Settlement.  The objection 
must include the following: (i) the name of this action; (ii)  the objecting Settlement Class member’s full 
name, address, telephone number, and signature (an attorney’s signature is not sufficient); (iii)  a 
statement that the objector is a Settlement Class member and an explanation of the basis upon which the 
objector claims to be a Settlement Class member; (iv) all grounds for the objection, accompanied by any 
legal support known to the objector or his or her counsel; (v) the identity of all counsel who represent 
the objector, including any former or current counsel who may be entitled to compensation for any 
reason related to the objection, (vi) a statement confirming whether the objector or any counsel 
representing the objector intends to personally appear and/or testify at the final approval hearing; and, 
(vii)  a list of any persons who may be called to testify at the final approval hearing in support of the 
objection.  To be timely, objections must be filed with the Court and mailed to the Settlement 
Administrator, Class Counsel, and Defendant’s counsel by no later than December 26, 2016.  All 
addresses are provided in this notice. 

 
 

16. What is the difference between objecting and excluding? 

Objecting is simply telling the Court that you do not like something about the settlement.  You can 
object only if you stay in the Settlement Class.  Excluding yourself is telling the Court that you do not 
want to be part of the Settlement Class.  If you exclude yourself, you have no basis to object because the 
case no longer affects you.  If you object, you still can submit a claim form. 

 

 

 

THE COURT’S FAIRNESS HEARING 

The Court will hold a hearing to decide whether to approve the settlement.  You may attend and you 
may ask to speak, but you do not have to. 
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17. When and where wil l  the Court decide whether to approve the 
settlement? 

The Court will hold a Fairness Hearing at 8:30 a.m. on January 30, 2017, in Department S22 at the San 
Bernardino County Superior Court located at 247 West Third Street, San Bernardino, California, 92415.  
At this hearing, the Court will consider whether the settlement is fair, reasonable, and adequate.  If there 
are objections, the Court will consider them. The Court will listen to people who have asked to speak at 
the hearing.  The Court may also decide how much to pay Settlement Class Counsel and the Class 
Representative.  After the hearing, the Court will decide whether to approve the settlement.  We do not 
know how long these decisions will take. 

18. Do I  have to come to the hearing? 

No.  Settlement Class Counsel will answer any questions from the Court regarding the settlement.  
However, you are welcome to come at your own expense.  If you send an objection, you do not have to 
come to Court to talk about it.  As long as you mailed your written objection on time, the Court will 
consider it.  You may also pay your own lawyer to attend, but it is not necessary. 

19. May I  speak at the hearing? 

You may ask the Court for permission for you or your lawyer to speak at the Fairness Hearing. To do so, 
you must send a letter saying that it is your “Notice of Intention to Appear in Armin Amiri v. My Pillow, 
Inc.”  Be sure to include your name, address, telephone number, and your signature.  If your lawyer 
intends to speak at the fairness hearing, your letter must also include the name, address, and telephone 
number of your lawyer.  Your Notice of Intention to Appear must be mailed to the Claims Administrator 
and Settlement Class Counsel and postmarked no later than December 26, 2016 to: 

My Pillow Settlement 
P.O. Box 1561 

West Palm Beach, FL 33402 
 

CLARKSON LAW FIRM, P.C. 
The Pershing Square Building 

448 S. Hill St., Suite 701 
Los Angeles, CA  90013 

You cannot speak at the Fairness Hearing if you excluded yourself. 

IF YOU DO NOTHING 

20. What happens if  I  do nothing at all? 

If you do nothing, you will not get any money from this settlement.  But, unless you exclude yourself, 
you will not be able to start a lawsuit, continue with a lawsuit, or be part of any other lawsuit about the 
legal issues in this case for any of the released claims above. 

GETTING MORE INFORMATION 

21. Are there more details about the settlement? 

This notice summarizes the proposed settlement. More details are in the Settlement Agreement. You can 
get a copy of the Settlement Agreement from the settlement website or by writing to the Claims 
Administrator at: 

My Pillow Settlement 
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P.O. Box 1561 
West Palm Beach, FL 33402 

 

22. How do I  get more information? 

You can visit the settlement website at www.mypillowsettlement.com, where you will find answers to 
common questions about the settlement, a claim form, plus other information.  You may also call 1-877-
595-9314 or contact Settlement Class Counsel at Clarkson Law Firm, P.C., 448 S. Hill Street, Suite 701, 
Los Angeles, California 90013. 

 

           The Honorable Bryan Foster, San Bernardino County Superior Court 
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SAN BERNARDINO COUNTY SUPERIOR COURT FOR THE STATE OF CALIFORNIA 

DIRECT PURCHASER NOTICE 

If you purchased one or more products bearing the labeled 
brand name My Pillow directly from My Pillow, Inc. 

between April 26, 2012 and __________, 2017, you could 
get payment from a class action settlement. 

This is a supplemental notice. Please read it carefully even if 
you have already read and/or responded to a prior notice 

regarding this action. 
A court authorized this notice.  This is not a solicitation from a lawyer. 

 A settlement has been reached in a class action lawsuit regarding My Pillow products.   

 In the lawsuit, plaintiffs raised questions regarding defendant’s advertising, packaging, and sale 
of My Pillow products, including but not limited to health claims, buy one get one free (BOGO) 
and other sales promotions and pricing, and the use of third party endorsements and logos. The 
parties reached an agreement in order to avoid the time and expense associated with litigation.   

 The claims are strongly disputed.  The Court has not ruled, one way or the other, on plaintiffs’ 
claims. 

 Your legal rights are affected whether you act or do not act.  Read this notice carefully. 

 If you have already submitted a claim or request for exclusion, you do not have to resubmit a 
claim or exclusion request.  

YOUR LEGAL RIGHTS AND OPTIONS IN THIS SETTLEMENT: 

SUBMIT A CLAIM FORM The only way to receive a monetary payment. 

EXCLUDE YOURSELF  

Receive no payment as part of this lawsuit.  This is the only option that 
allows you to ever be part of any other lawsuit about the advertising, 
marketing, packaging, and sale of the My Pillow products (including but 
not limited to health claims, buy one get one free (BOGO) and other sales 
promotions and pricing, and the use of third party endorsements and 
logos), or the other lawsuits against My Pillow referenced in part 2 below. 

OBJECT Write to the Court about why you do not like the settlement. 

GO TO A HEARING  Ask to speak in Court about the fairness of the settlement. 

DO NOTHING  Receive no payment.  Give up rights. 
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 These rights and options – and the deadlines to exercise them – are explained in this notice. 

 The Court in charge of this case still has to decide whether to approve the settlement.  Payments 
will be made if the Court approves the settlement and after appeals are resolved.  Please be 
patient.     

 Any questions?  Read on and visit www.tbd.com.     
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BASIC INFORMATION 

1. Why should I read this notice? 

If you purchased one or more products bearing the labeled brand name My Pillow directly from My 
Pillow, Inc. between April 26, 2012 and ___________, 2017, you have a right to know about a proposed 
settlement of a class action lawsuit and your options.  The San Bernardino County Superior Court of the 
State of California has preliminarily approved the proposed settlement.     

If the Court grants final approval to the settlement, and after any appeals are resolved, an administrator 
appointed by the Court will distribute the benefits under the settlement.  The settlement website will 
provide updates regarding the progress of the settlement.   

This notice explains the lawsuit, the settlement, your legal rights, what benefits are available, who is 
eligible for them, and how to get them. 

The case is known as Armin Amiri, et al. v. My Pillow, Inc., Case No. CIVDS1606479.  The people who 
sued are called the Plaintiffs, and the company they sued is called the Defendant. 

This is a supplemental notice authorized by the Court. Please read it carefully even if you have 
already read and/or responded to a prior notice regarding this action. 

2. What is this lawsuit about? 

This lawsuit is about whether the marketing, packaging, and sale of the My Pillow products, including 
but not limited to Defendant’s use of health claims, buy one get one free (BOGO) and other sales 
promotions and pricing, and the use of third party endorsements and logos, was appropriate.  The parties 
reached an agreement to avoid the time and expense associated with further litigation. 

After this lawsuit was filed, additional lawsuits were filed against Defendant relating to Defendant’s 
“buy one, get one free” marketing and related sales claims for the My Pillow products.  Some of those 
lawsuits were filed by Direct Purchaser Class Counsel and include the following:   

Brunelle, et al. v. My Pillow, Inc., Case No. 16-cv-02007-YY (D. Or.)(Filed: October 18, 2016) 

Puckett, et al. v. My Pillow, Inc., Case No. 17-cv-00029-MJD-BRT (D. Minn.)(Filed: January 4, 2017) 

Kautsky v. My Pillow, Inc., Case No. 17-cv-00006-SPW-TJC (D. Mont.)(Filed: January 11, 2017) 
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Some of the lawsuits were filed by different lawyers and include the following: 

Marlowe v. My Pillow, Inc., Case No. 17CV000141, (Ohio Com. Pleas)(Filed: January 27, 2017) 

Stamm v. My Pillow, Inc., Case No. 17-cv-02769-PGG (N.Y.S.D.)(Removed: April 17, 2017) 

3. Why is this a class action? 

In a class action, one or more people, called Class Representatives (in this case, Armin Amiri, Donald 
Puckett, Patrick Kavanaugh, Theresa Cordero, Jill Brunelle, Heather DeWitt, Christie Kautsky, and 
Susan Balmer) sue on behalf of people who have similar claims.  All of these people are a Class or Class 
Members.  One court resolves the issues for all Settlement Class Members, except for those who exclude 
themselves from the Settlement Class.  A judge in the San Bernardino County Superior Court in 
California is overseeing this class action. 

4. Why is there a settlement? 

The Court did not decide in favor of Plaintiffs or Defendant.  Instead, both sides agreed to a settlement.  
That way, they avoid the time and expense of going to trial.  The Class Representatives and their 
attorneys think the settlement is best for everyone because it provides an appropriate recovery now 
while avoiding the risk, expense, and delay of pursuing the case through trial and any appeals. 

WHO IS IN THE SETTLEMENT 

5. How do I know if I am part of the settlement? 

The Court previously decided that everyone who fits either or both of the following descriptions is a 
Class Member:   

Non-Direct Purchaser Subclass 

All persons who purchased Covered Products in the United States, its territories, or at any United States 
military facility or exchange from a source other than My Pillow, Inc. during the time period April 26, 
2012 to October 13, 2016. 

The term “Covered Product” means the products bearing the labeled brand name My Pillow that are 
marketed and/or distributed by Defendant, including all sizes. 

Direct Purchaser Subclass 

All persons who purchased Covered Products in the United States and its territories or at any United 
States military facility or exchange directly from Defendant My Pillow, Inc. during the time period April 
26, 2012 through _______, 2017.   
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THE SETTLEMENT BENEFITS – WHAT YOU GET 

6. What does the settlement provide? 

If approved, the proposed settlement will provide for monetary benefits, notice/administration costs, 
class representative payments, non-monetary benefits to class members, and fees and costs for the 
lawyers who represented the settlement class.  More specifically: 

 A Court-appointed administrator will receive compensation to implement a class notice program 
and to assist in the processing of claims submitted by Settlement Class members.   

 Direct Purchaser Settlement Class members who submit a timely and complete claim form will 
be entitled to receive one of the following three cash payments, whichever is higher: (a) $6 for 
those who purchased one or more Covered Products directly from My Pillow, Inc.; (b) $6 per 
pillow (maximum of two pillows) for those who acquired two Covered Products pursuant to a 
buy one get one free (BOGO) offer; and (c) $6 per pillow (maximum of four pillows) for those 
who acquired four or more Covered Products pursuant to a BOGO offer as part of their initial 
purchase from My Pillow, Inc.  Direct Purchaser Class members who submitted a timely and 
complete claim form for the initial settlement will receive an additional $5 benefit. 

 Once all potential cash payments are determined, the Claims Administrator will send an email to 
Direct Purchaser Settlement Class members who qualify for payments under (b) or (c) above 
with an offer for such members to trade their cash payment for one or two GoAnywhere Pillows, 
depending on the amount of the potential cash payment.   

 Subject to Court approval, the Class Representatives may receive a service payment of up to 
$2,500 each, for their time and effort acting as a class representatives and for their willingness to 
bring this litigation on behalf of other consumers.  The service payments do not affect or reduce 
the cash benefits for Settlement Class members who submit a timely and complete claim. 

HOW YOU GET BENEFITS – SUBMITTING A CLAIM FORM 

7. How can I get a payment? 

To qualify for a payment under the settlement, you must submit a claim form. You can obtain a claim 
form on the Internet at www.tbd.com or you can obtain a claim form by calling 1-xxx-xxx-xxxx.  Read 
the instructions carefully and submit the claim form no later than ___________, 2017. 

If you already submitted a claim form in response to a prior notice, you do not have to resubmit a 
claim form.  However, if, after reviewing this supplemental notice, you no longer want to submit a 
claim and want to exclude yourself, you must submit a request for exclusion described in section 10 
below. 

8. When will I receive my payment? 

The Court will hold a hearing on ___________, to decide whether to approve the settlement.  If the 
Court approves the settlement, there may be appeals.  It is always uncertain whether these appeals can 
be resolved, and resolving them can take up to a year or more.  The settlement website will keep you 
informed of the progress of the settlement.  Please be patient. 
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9. What am I giving up if I stay in the Settlement Class? 

If you stay in the Settlement Class and the Court approves the settlement, you will release claims 
relating to the advertising, packaging, labeling, marketing, promotion, sale or distribution of the Covered 
Products, including but not limited to, claims arising from Defendant’s use of health claims, buy one get 
one free (BOGO) and other sales promotions and pricing, and the use of third party endorsements and 
logos.  

The full definition of Settled Claims is set forth in the Settlement Agreement and provides as follows:  
any and all claims, demands, actions, and causes of action of any kind or nature whatsoever, whether at 
law or equity, known or unknown, direct, indirect, or consequential, liquidated or unliquidated, foreseen 
or unforeseen, developed or undeveloped, arising under common law, regulatory law, statutory law, or 
otherwise, including but not limited to unjust enrichment, theft by deception, fraud, breach of warranty 
express or implied, violation of California Civil Code 1750 et seq., violation of California Business and 
Professions Code Sections 17200 et seq. and 17500 et seq., and any related or similar state consumer 
protection statutes, claims for restitution, disgorgement of profits, injunctive and declaratory relief, 
arising out of or relating to the advertising, packaging, labeling, marketing, promotion, sale or 
distribution of the Covered Products, including all claims which were alleged or which could have been 
alleged by Plaintiff, Class Counsel, the Settlement Class and/or any Settlement Class Member against 
the Released Parties in the Action, or any other legal action, whether those claims are asserted 
individually or on a class-wide basis, including, but not limited to health claims, buy one get one free 
(BOGO) and other sales promotions and pricing, and the use of third party endorsements and logos (the 
“Released Claims”). However, this definition expressly excludes claims for personal injury. 

EXCLUDING YOURSELF FROM THE SETTLEMENT 

If you do not want any benefits from this settlement, but you want keep the right to sue or continue to 
sue the Defendant or anyone else, on your own, about the legal issues in this case, then you must take 
steps to get out.  This is called excluding yourself – or is sometimes referred to as opting out of the 
Settlement Class.  Defendant may withdraw from and terminate the Settlement if a certain number of 
putative Settlement Class members exclude themselves. 

10. How do I exclude myself from the settlement? 

To exclude yourself from the settlement, you must submit a letter by mail saying that you want to be 
excluded from the Settlement Class in Armin Amiri v. My Pillow, Inc.  Be sure to include your name, 
address, telephone number, and your signature.  You must mail your exclusion request so that it is 
postmarked no later than ___________, 2017, to: 

My Pillow Settlement 
[Add Administrator Address] 

 

You cannot exclude yourself by phone or by e-mail.  If you mail an exclusion request by the deadline, 
you will not be able to request a settlement payment and you cannot object to the settlement.  You will 
not be legally bound by anything that happens in this lawsuit.  You may be able to sue (or continue to 
sue) the Defendant in the future. 

If you already submitted a request for exclusion in response to a prior notice about this settlement, 
you do not need to resubmit your request. 
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11. If I do not exclude myself, can I sue the Defendant or anyone else for the same thing later? 

No.  Unless you exclude yourself, you give up the right to sue the Defendant or anyone else for the 
claims resolved by this settlement (see question no. 9 above).   

You must exclude yourself from the Settlement Class to participate in any litigation against the 
Defendant or anyone else regarding the claims resolved by this settlement.  Remember, the exclusion 
deadline is ___________, 2017. 

If you already submitted a request for exclusion in response to a prior notice about this settlement, 
you do not need to resubmit your request. 

12. If I exclude myself, can I get benefits from this settlement? 

No.  If you exclude yourself, do not send in a claim form to ask for any benefits.  But, you may sue, 
continue to sue, or be part of a different lawsuit.  

THE LAWYERS REPRESENTING YOU 

13. Do I have a lawyer in this case? 

The Direct Purchaser Settlement Class is represented by Foley Bezek Behle & Curtis, LLP and 
Lockridge Grindal Nauen, P.L.L.P.   

The Non-Direct Purchaser Settlement Class is represented by Clarkson Law Firm, P.C.  

The lawyers are called Class Counsel.  You will not be charged for these lawyers.  If you want to be 
represented by your own lawyer, you may hire one at your own expense. 

14. How will the lawyers be paid? 

The Direct Purchaser Class Counsel will ask the Court for an award of attorneys’ fees, costs, and 
expenses of up to $2,000,000. 

The Non-Direct Purchaser Class Counsel will ask the Court for an award of attorneys’ fees of up to 
$100,000 and reimbursement of costs and expenses of up to $5,000.   

The Court may award less than these amounts.  

OBJECTING TO THE SETTLEMENT 

You can tell the Court that you do not agree with the settlement or some part of it. 

15. How do I tell the Court that I do not like the settlement? 

If you are a Settlement Class member, you can object to the settlement if you do not like any part of it.  
You can give reasons why you think the Court should not approve it.  The Court will consider your 
views.  (If you object, you can still participate in the settlement – and receive money if it is approved – 
notwithstanding your objection.)  



QUESTIONS? VISIT WWW.TBD.COM 
8 

9223516.1/47584-00001 

To object, you must submit a letter saying that you object to the My Pillow Settlement.  The objection 
must include the following: (i) the name of this action; (ii) the objecting Settlement Class member’s full 
name, address, telephone number, and signature (an attorney’s signature is not sufficient); (iii) a 
statement that the objector is a Settlement Class member and an explanation of the basis upon which the 
objector claims to be a Settlement Class member; (iv) all grounds for the objection, accompanied by any 
legal support known to the objector or his or her counsel; (v) the identity of all counsel who represent 
the objector, including any former or current counsel who may be entitled to compensation for any 
reason related to the objection, (vi) a statement confirming whether the objector or any counsel 
representing the objector intends to personally appear and/or testify at the final approval hearing; and, 
(vii) a list of any persons who may be called to testify at the final approval hearing in support of the 
objection.  To be timely, objections must be filed with the Court and mailed to the Settlement 
Administrator, Class Counsel, and Defendant’s counsel by no later than ___________, 2017.  All 
addresses are provided in this notice. 

16. What is the difference between objecting and excluding? 

Objecting is simply telling the Court that you do not like something about the settlement.  You can 
object only if you stay in the Settlement Class.  Excluding yourself is telling the Court that you do not 
want to be part of the Settlement Class.  If you exclude yourself, you have no basis to object because the 
case no longer affects you.  If you object, you still can submit a claim form. 

THE COURT’S FAIRNESS HEARING 

The Court will hold a hearing to decide whether to approve the settlement.  You may attend and you 
may ask to speak, but you do not have to. 

17. When and where will the Court decide whether to approve the settlement? 

The Court will hold a Fairness Hearing at _______ a.m. on ___________, in Department S22 at the San 
Bernardino County Superior Court located at 247 West Third Street, San Bernardino, California, 92415.  
At this hearing, the Court will consider whether the settlement is fair, reasonable, and adequate.  If there 
are objections, the Court will consider them. The Court will listen to people who have asked to speak at 
the hearing.  The Court may also decide how much to pay Settlement Class Counsel and the Class 
Representatives.  After the hearing, the Court will decide whether to approve the settlement.  We do not 
know how long these decisions will take. 

18. Do I have to come to the hearing? 

No.  Settlement Class Counsel will answer any questions from the Court regarding the settlement.  
However, you are welcome to come at your own expense.  If you send an objection, you do not have to 
come to Court to talk about it.  As long as you mailed your written objection on time, the Court will 
consider it.  You may also pay your own lawyer to attend, but it is not necessary. 

19. May I speak at the hearing? 

You may ask the Court for permission for you or your lawyer to speak at the Fairness Hearing. To do so, 
you must send a letter saying that it is your “Notice of Intention to Appear in Armin Amiri v. My Pillow, 
Inc.”  Be sure to include your name, address, telephone number, and your signature.  If your lawyer 
intends to speak at the fairness hearing, your letter must also include the name, address, and telephone 
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number of your lawyer.  Your Notice of Intention to Appear must be mailed to the Claims Administrator 
and postmarked no later than ___________, 2017 to: 

My Pillow Settlement 
[Add] 

You cannot speak at the Fairness Hearing if you excluded yourself. 

IF YOU DO NOTHING 

20. What happens if I do nothing at all? 

If you do nothing, you will not get any money from this settlement.  But, unless you exclude yourself, 
you will not be able to start a lawsuit, continue with a lawsuit, or be part of any other lawsuit about the 
legal issues in this case for any of the released claims above. 

GETTING MORE INFORMATION 

21. Are there more details about the settlement? 

This notice summarizes the proposed settlement. More details are in the Settlement Agreement, which is 
available on the settlement website and by writing to the Claims Administrator at: 

My Pillow Settlement 
[Add] 

 

22. How do I get more information? 

You can visit the settlement website at www.tbd.com, where you will find answers to common questions 
about the settlement, a claim form, plus other information.  You may also call 1-800-XXX-XXXX or 
contact Direct Purchaser Settlement Class Counsel at Foley Bezek Behle & Curtis, LLP, 15 W. Carrillo 
Street, Santa Barbara, CA 93101, (805) 962-9495. 

 

________, 2017            The Honorable Bryan Foster, San Bernardino County Superior Court 
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v. 

MY PILLOW, INC., a Minnesota corporation, 
and, DOES 1 through 10, inclusive 

Defendants. 
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PRELIMINARY APPROVAL OF 
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WHEREAS, Plaintiffs Armin Amiri, Donald Puckett, Patrick Kavanaugh, Theresa 

Cordero, Jill Brunelle, Heather De Witt, Christie Kautsky, and Susan Balmer (“Plaintiffs”), and 

My Pillow, Inc. (“Defendant”) (collectively, the “Parties”) have reached a proposed settlement 

and compromise of the disputes between them in the above actions (the “Second Amended 

Settlement Agreement” or “Settlement”);  

AND NOW, the Court, having read and considered the Second Amended Settlement 

Agreement and accompanying documents and the motion for preliminary approval of the 

settlement, and the Parties having consented to the entry of this order, and all capitalized terms 

used herein having the meaning defined in the Settlement Agreement, IT IS HEREBY 

ORDERED AS FOLLOWS: 

1. The Court, for purposes of this Order, adopts all defined terms as set forth in the 

Settlement. 

2. Subject to further consideration by the Court at the time of the Final Approval 

Hearing, the Court preliminarily approves the Settlement as fair, reasonable, and adequate to the 

Settlement Class, as falling within the range of possible final approval, and as meriting 

submission to the Settlement Class for its consideration. 

3. For purposes of the Settlement only, the Court certifies the Settlement Class to 

include the following subclasses: (1) all Persons who purchased Covered Products in the United 

States, its territories, or at any United States military facility or exchange directly from 

Defendant (the “Direct Purchaser Class”); and (2) all persons who purchased Covered Products 

in the United States, its territories, or at any United States military facility or exchange from a 

source other than Defendant (the “Non-Direct Purchaser Class”).  Excluded from the Settlement 

Class are all persons who validly opt out of the Settlement Class in a timely manner, counsel of 

record (and their respective law firms) for the Parties, Defendant and any of its parents, affiliates, 

subsidiaries, independent service providers and all of their respective employees, officers, and 

directors; the presiding judge in any of the Actions; any natural person or entity that entered into 

a release with Defendant prior to the Effective Date concerning any Covered Products. 
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4. The Court preliminary finds, solely for purposes of considering this Settlement, 

that the requirements of Cal. Code Civ. Proc. § 382 appear to be satisfied, including 

requirements for the existence of an ascertainable class, a community interest, and manageability 

of the Settlement Class, that common issues of law and fact predominate, and that a settlement 

class is superior to alternative means of resolving the claims and disputes at issue in this action.   

5. The Court orders that each Plaintiff is appointed as a Representative Plaintiff.  

The Court also orders that Foley Bezek Behle & Curtis, LLP and Lockridge Grindal Nauen, 

P.L.L.P. are appointed as Direct Purchaser Class Counsel and Ryan J. Clarkson and Shireen M. 

Clarkson at Clarkson Law Firm, P.C. are appointed Non-Direct Purchaser Class Counsel. The 

Court preliminarily finds that the Representative Plaintiffs and Class Counsel fairly and 

adequately represent and protect the interests of their respective absent Settlement Class 

Members in accordance with Cal. Code Civ. Proc. § 382. 

6. A Final Approval Hearing shall be held before this Court at 8:30 a.m. on January 

__, 2018, in Department S22 of the San Bernardino Superior Court, to address: (a) whether the 

proposed Settlement should be finally approved as fair, reasonable and adequate, and whether 

the Final Approval Order and Judgment should be entered; and (b) whether Class Counsels’ 

applications for attorneys’ fees, costs, expenses and service awards should be approved.  

Consideration of any applications for an award of attorneys’ fees, costs, expenses and service 

awards shall be separate from consideration of whether or not the proposed Settlement should be 

approved, and from each other.  The Court will not decide the amount of any service awards or 

Class Counsels’ attorneys’ fees until the Final Approval Hearing.  

7. With the exception of such proceedings as are necessary to implement, effectuate, 

and grant final approval to the terms of the Settlement, all proceedings are stayed in this Action 

and all Settlement Class Members are enjoined from commencing or continuing any action or 

proceeding in any court or tribunal asserting any claims encompassed by the Settlement, unless 

the Settlement Class Member timely files a valid Request for Exclusion as defined in the 

Settlement.   
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8. The Court approves, as to form and content, the notices and claim form 

substantially in the form attached to the Settlement.   

9. The Court finds that the Parties’ plan for providing notice to the Settlement Class 

(the “Notice Plan”) described in the Settlement constitutes the best notice practicable under the 

circumstances and constitutes due and sufficient notice to the Settlement Class, the terms of the 

Settlement, and the Final Approval Hearing, and complies fully with the requirements of the 

California Rules of Court, the California Code of Civil Procedure, the California Civil Code, the 

Constitution of the State of California, the United States Constitution, and any other applicable 

law.   

10. The Court further finds that the Notice Plan adequately informs members of the 

Settlement Class of their right to exclude themselves from the Settlement Class so as not to be 

bound by the terms of the Settlement.  Any member of the Class who desires to be excluded 

from the Settlement Class, and therefore not bound by the terms of the Settlement, must submit a 

timely and valid written Request for Exclusion pursuant to the instructions set forth in the 

Notice.   

11. The Court appoints Digital Settlement Group, LLC as the Claims Administrator. 

12. Any member of the Class who elects to be excluded shall not be entitled to 

receive any of the benefits of the Settlement, shall not be bound by the release of any claims 

pursuant to the Settlement, and shall not be entitled to object to the Settlement or appear at the 

Final Approval Hearing.  The names of all Persons timely submitting valid Requests for 

Exclusion shall be provided to the Court. 

13. Service of all papers on counsel for the Parties shall be made as follows: Robert 

Curtis, Foley Bezek Behle & Curtis, LLC, 15 West Carrillo Street, Santa Barbara, CA 93101, 

Ryan J. Clarkson, Clarkson Law Firm, P.C., The Pershing Square Building, 448 S. Hill Street, 

Suite 701, Los Angeles, California 90013, and Jeff Richardson, Mitchell Silberberg & Knupp, 

LLP, 11377 West Olympic Boulevard, Los Angeles, CA 90064.  Only Settlement Class 
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Members who have submitted valid and timely written objections to the Settlement, together 

with supporting papers, shall be entitled to be heard at the Final Approval Hearing.   

14. Any Settlement Class Member who does not make a valid and timely written 

objection (as set forth in the Settlement) shall be deemed to have waived such objection and 

forever shall be foreclosed from making any objection to the fairness or adequacy of the 

proposed Settlement, the payment of attorneys’ fees and costs, service awards or the Final 

Approval Order and Judgment.   

15. Any Settlement Class Member who does not submit a valid and timely Opt Out 

shall not be excluded from the Settlement Class. 

16. Any settlement Class Member who is not excluded from the Settlement Class 

shall be deemed to have released the Settled Claims.   

17. The Claims Administrator shall post the Settlement on the Settlement Website.   

18. In the event that the proposed Settlement is not approved by the Court, or in the 

event that the Settlement becomes null and void pursuant to its terms, this Order and all orders 

entered in connection therewith shall become null and void, shall be of no further force and 

effect, and shall not be used or referred to for any purposes whatsoever in this civil action or in 

any other case or controversy; in such event the Settlement and all negotiations and proceedings 

directly related thereto shall be deemed to be without prejudice to the rights of any and all of the 

Parties, who shall be restored to their respective positions as of the date and time immediately 

preceding the execution of the Settlement.   

19. The Court may, for good cause, extend any of the deadlines set forth in this Order 

without further notice to the Settlement Class Members.  The Final Approval Hearing may, from 

time to time and without further notice to the Settlement Class, be continued by order of the 

Court.   

20. The Final Approval Hearing may be adjourned or continued without further 

notice to the Class. 
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IT IS SO ORDERED. 
 
 
Dated: ________________   ____________________________________   

   Honorable Bryan Foster 
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00001 

WHEREAS, on September 25, 2017, the Court entered an Order Granting Preliminary 

Approval of Settlement (“Preliminary Approval Order”), preliminarily approving the proposed 

settlement of this Action pursuant to the terms of the Second Amended Settlement Agreement 

(the “Settlement”) and approving the proposed notice to the Settlement Class.  

WHEREAS, on _____________, this Court conducted a final approval hearing.  Upon 

the pending motions for final approval, this Court, having, heard the presentations of counsel, 

having reviewed all of the submissions presented with respect to the proposed settlement, having 

carefully considered the requirements for class certification, having determined that the 

settlement is fair, adequate, and reasonable, having considered the applications of Class Counsel 

for awards of attorneys’ fees and expense reimbursements and incentive awards, and having 

reviewed the materials in support thereof, now finds and orders as follows: 

FINDINGS 

1. The capitalized terms used in this Final Approval Order and Judgment all have 

the same meaning as defined in the Agreement except as may otherwise be ordered.  

2. The Court has jurisdiction over the subject matter of this Action and over all 

claims raised therein and all Parties thereto, including the Settlement Class. 

3. The Notices, as evidenced by the declaration submitted by the Court-appointed 

Claims Administrator, provided a neutral, informative, and clear summary explanation of the 

Settlement, including a description of the Settlement Class, the settlement process, the settlement 

amount, the relief the settlement will provide, and the rights of members to object to the 

settlement, opt out, or submit a claim, and informed members that Settlement Class Counsel 

would seek awards of attorneys’ fees and costs and incentive awards from the settlement 

proceeds. 

4. The notice program set forth in the Settlement and implemented by the Claims 

Administrator provided the “best practicable” notice to the Settlement Class, constitutes value, 

due, and sufficient notice, and meets the requirement for notice of a class action settlement.   

5. The settlement, as set forth in the Settlement, is in all respects fair, reasonable, 

adequate and in the best interests of the Settlement Class as a whole, and it is approved.  The 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 

 3 
[PROPOSED] FINAL APPROVAL ORDER AND JUDGMENT 

9223495.1/47584-00001 

Settlement is the product of arms’-length, serious, informed, non-collusive, and non-

overreaching negotiations.  The Parties shall effectuate the Settlement according to its terms.  

The Settlement and every term and provision thereof shall be deemed incorporated herein as if 

explicitly set forth and shall have the full force of an Order of this Court.    

6. The Court has carefully considered the elements required for class certification, 

and finds, solely for purposes of considering this settlement, that the requirements of Cal. Code 

Civ. Proc. § 382 are satisfied, including requirements for the existence of an ascertainable class, 

a community of interest, and manageability of a settlement class, that common issues of law and 

fact predominate, and that a settlement class is superior to alternative means of resolving the 

claims and disputes at issue in this action. 

7. The settling Defendant opposed, and continues to oppose, the Settlement Class 

members’ claims and the class treatment of the members’ claims for litigation purposes.  

Nothing herein or in the Settlement purports to extinguish or waive the right to continue to 

oppose the merits of these or other claims or class treatment of these or other claims in this or 

any other case.   

ORDER 

GOOD CAUSE APPEARING THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, 

AND DECREED THAT: 

1. This Court hereby grants final approval to the Settlement, which is expressly 

incorporated by this reference and which shall have the full force and effect of an order of this 

Court, and hereby directs that the Settlement be consummated in accordance with its terms and 

conditions. 

2. The Settlement Class is certified for settlement purposes and means and includes 

the following subclasses: (1) all Persons who purchased Covered Products in the United States, 

its territories, or at any United States military facility or exchange directly from Defendant (the 

“Direct Purchaser Class”); and (2) all persons who purchased Covered Products in the United 

States, its territories, or at any United States military facility or exchange from a source other 
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than Defendant (the “Non-Direct Purchaser Class”).  Excluded from the Settlement Class are all 

persons who validly opt out of the Settlement Class in a timely manner, counsel of record (and 

their respective law firms) for the Parties, Defendant and any of its parents, affiliates, 

subsidiaries, independent service providers and all of their respective employees, officers, and 

directors; the presiding judge in any of the Actions; any natural person or entity that entered into 

a release with Defendant prior to the Effective Date concerning any Covered Products. 

3. The persons listed on Exhibit 1 hereto submitted requests to exclude themselves 

and are hereby excluded from the Settlement Class: (“Opt Outs”).  The Opt Outs are not entitled 

to receive any benefits under the Settlement and are not bound by this Judgment or the 

Settlement Agreement.  

4. The Settlement and this Judgment release and absolutely and forever discharge 

the Defendant and the other Discharged Parties of and from any and all Released Claims as set 

forth in the Settlement.  All members of the Settlement Class are barred and permanently 

enjoined from prosecuting claims against Defendant or any of the Discharged Parties that are 

settled and/or released pursuant to and/or under the Settlement. 

5. No member of the Settlement Class or any Releasing Party shall have any claim 

against Settlement Class Counsel, Defendant, Defendant’s counsel, or the Discharged Parties 

with respect to the processing of Claim Forms or class benefit determinations or distributions.   

6. The Court, in the interests of justice, and there being no just reason for delay, 

expressly directs the Clerk of this Court to enter this Order as a Judgment, and hereby decrees, 

that, upon entry, it be deemed as a final judgment with respect to all claims by all members of 

the Settlement Class against Defendant in this Action and the other Discharged Parties, in 

accordance with the terms of the Settlement.   

7. In the event that the Settlement is terminated, pursuant to its terms or otherwise, 

this Judgment shall be vacated nunc pro tunc. 

8. This Judgment, the Settlement, the settlement which it reflects, and any and all 

acts, statements, documents, or proceedings relating to the settlement are not, and shall not be 
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construed as, or used as an admission by or against Defendant or any Discharged Parties of any 

fault, wrongdoing, or liability on their part, or of the validity of any Released Claim or of the 

existence or amount of damages.   

9. Solely for purposes of implementing this settlement, Foley Bezek Behle & Curtis, 

LLP and Lockridge Grindal Nauen, P.L.L.P. are appointed as Direct Purchaser Class Counsel 

and Ryan J. Clarkson and Shireen M. Clarkson at Clarkson Law Firm, P.C. are appointed Non-

Direct Purchaser Class Counsel. Upon hearing and review of the motion for awards of 

Settlement Class Counsel fees and costs, the respective hourly rates of Settlement Class Counsel 

are found to be reasonable, and this Court approves an award of $2,000,000 in fees and costs for 

Direct Purchaser Class Counsel and 100,000 for attorneys’ fees and $5,000 for costs for Non-

Direct Purchaser Class Counsel.  These awards shall constitute the full and total compensation 

for Settlement Class Counsel for all attorneys’ fees and costs incurred in connection with all 

claims asserted in this Action.   

10. Solely for purposes of implementing this settlement, Plaintiff Amiri is approved 

as Non-Direct Purchaser Settlement Class Representative and Plaintiffs Donald Puckett, Patrick 

Kavanaugh, Theresa Cordero, Jill Brunelle, Heather De Witt, Christie Kautsky, and Susan 

Balmer are approved as Direct Purchaser Class Representatives, and this Court approves an 

incentive award of $2,500 from the settlement proceeds for each of the above representatives.   

11. Without affecting the finality of the Judgment hereby entered, this Court retains 

exclusive and continuing jurisdiction over this action and the parties, including all members of 

the Settlement Class, for purposes of supervising, administering, implementing, enforcing, 

construing, and interpreting the Settlement, the administrative process thereunder, and this 

Judgment.   

IT IS SO ORDERED. 
 

Dated: ________________   ____________________________________   
   Honorable Bryan Foster 

. 
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SAN BERNARDINO, CALIFORNIA; MONDAY, JANUARY 30, 2017

DEPARTMENT S-22 HONORABLE BRYAN F. FOSTER, JUDGE

MORNING SESSION

APPEARANCES:

RYAN J. CLARKSON and SHALINI DORGRA,

Attorneys at Law, appearing on behalf of the

Plaintiff;

JEFF RICHARD,

Attorney at Law, appearing on behalf of the

Defendant;

KEVIN D. GAMARNIK,

Attorney at Law, appearing on behalf of the

Objectors.

(LINDA F. BALDWIN, RPR, RMR, RDR

Official Reporter, CSR-12453)

-oOo-

P R O C E E D I N G S

THE COURT: Amiri versus My Pillow.

MR. CLARKSON: Good morning, Your Honor. Ryan

Clarkson appearing on behalf of the Plaintiff and the

Plaintiff class.

MS. DORGRA: Good morning, Your Honor. Shalini

Dorgra on behalf of the Plaintiff.

MR. RICHARD: Good morning, Your Honor. Jeff

Richard for Defendant.

MR. GAMARNIK: Good morning, Your Honor. Kevin
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Gamarnik on behalf of objectors.

THE COURT: That everybody? Tentative on this is

to grant the motion to extend the deadline to file an

objection to proposed class settlement. In light of the

notice issues, good cause exists to extend the deadline.

Also to sustain the objectors' objection with

respect to the overbroad nature of the release in light of

the claims being raised by the Plaintiff's Complaint.

I intend to deny final approval of the settlement

and the related motion given that the issues raised in the

objection, it's not sufficiently demonstrated that the

release is fair, adequate, or reasonable to extend the

claims in connection with -- you're trying to settle out

things that were not part of the original Complaint. I

mean, that's -- the concern here is that there was an

objection raised to the -- what is that? I don't have that

written down here, BOGO. I can't remember what that --

MR. GAMARNIK: Buy one get one free.

THE COURT: Yeah, get one free. That was it.

That seems to be totally different than what -- it's not

encompassed in the lawsuit that was filed that you're

settling in this matter, and yet you're asking for that to

be released, and there's no notice given. There seems to be

a lack of notice given to consumers that if they didn't opt

in to this, that they would lose those claims. And I think

that those claims are separate and distinct from the claims
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that are involved in this litigation.

MR. CLARKSON: Well, Your Honor, as a preliminary

matter, the BOGO or buy one get one free claims were

considered in the settlement discussions. They were

considered in terms of how to shape this lawsuit.

We're not really dealing with distinct claims.

We're dealing with two different theories of the case, but

both theories are theories as to how to shape a lawsuit

based on advertising, marketing, and sales practices.

THE COURT: Well, I understand that, but the

original Complaint dealt with falsely advertising and saying

that it didn't perform as it was supposed to perform and it

didn't do what it was supposed to do.

The buy one get one free had nothing to do with

the performance aspect of the product. They have to do with

the fact that they weren't actually doing that. They were

raising the price in order to buy one get one free when you

have to end up paying essentially what you'd have to pay for

two of them. And that's a little different concept than

what you're talking about in terms of quality.

MR. CLARKSON: Well, I think, Your Honor, that

when looking at how to shape a false advertising case like

this, you can go based on sometimes multiple theories,

right?

In this case we had health claims that were being

made that this product could even help assist with snoring,
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fibromyalgia, etcetera, very aggressive claims.

THE COURT: I've seen the commercial.

MR. CLARKSON: Yes. You've seen the commercial.

Quite frankly, from Plaintiff's perspective and from our

perspective after investigating claims, the buy one get one

free theory was a weak ancillary theory and just didn't make

sense to focus on that as the predominant focus of the

lawsuit.

THE COURT: Well, I agree with that, but the

problem you have with it is that when notice of the

litigation goes out to the consumer, if they don't opt in

they have no way of knowing that -- if they have a buy one

get one free claim, that that is encompassed in this and

that if they don't appear they're going to run into problems

or that they have a right to file a claim separate from

that.

MR. RICHARD: Can I address just that issue, Your

Honor?

THE COURT: Sure.

MR. CLARKSON: And Mr. Clarkson may not be

finished with his overall comments, but it seems to me that

your comments are more in line with a situation where the

class notice goes out and says, hey, this is about health

issues; this is about logos on a screen, and settlement, you

know, at the hearing. We say, wait a minute; we want to

make it broader.
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We came to Your Honor at the preliminary approval

hearing with the Complaint being what it was, and we

presented Your Honor with a settlement that wasn't limited

to the health issues. It said marketing, packaging, and

sale. And, in fact, the notice of the class didn't say this

case is about health claims. The notice of the class very

clearly said it's about marketing, packaging, and sale.

And so the class members, when they got their

notice, they knew this was about marketing, packaging, and

sale which clearly includes the BOGO.

So I think the class was very much on notice.

There were a number of the claimants who mentioned the BOGO

in their correspondence with the administrator. They knew

what this was about.

So I don't think this is a stretching beyond the

notice. The notice drew, I think, a fair circle around the

claims that were being settled, and the class knew that.

THE COURT: I'm not convinced that it did. I

think that the buy one get one free aspect of it is a

different quality than what the original notice was talking

about.

They talk about general advertising in reference

to the manner in which the product performed, not in terms

of how it was sold or -- what was that -- if you want to

resubmit this and carve out the BOGO claims, then I think

that it's a fair settlement.
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MR. CLARKSON: Your Honor, may I address a little

different issue and attack this from a little bit of a

different angle? And that is to me it appears that this

discussion of whether there should be a carveout is really

not -- maybe not an issue for this Court, and maybe it's

premature. Maybe it's an issue that should be raised, you

know, to the extent that the Defendant raises this

settlement and release as a shield in the cases that were

just recently filed in October, six months after the

settlement agreement was consummated in Oregon and the other

jurisdiction. It seems like the judges in that case could

look and evaluate and say does this release encompass the

claims in this particular case.

THE COURT: Oh, I think the release does encompass

that. That's the problem. That's the difficulty. I think

that the release -- my review of the release is that if I

approve this, it basically cuts off the objectors' claims in

this matter.

And I don't believe that they were given fair

notice, nor is the original lawsuit contained in that.

That's where I see the problem with that.

And I understand your position on it is that,

well, you know, it can be decided later on; but that -- I'm

just muddying the waters by doing that. I think you have to

clear up that issue right now.

It either has to be that, you know, you resend
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notice out to the consumer that they -- this is including,

you know, this is inclusive of the BOGO claims and that

those claims are subject to this settlement and that if they

want to opt in to the agreement, they can, or they can opt

out and bring their own action. But I think that that's

where the problem comes in.

I think it's more of a notice problem than it is

a -- you know, I don't have any information as to how many

potential claimants there are in this regard, but I think

you have to go through a whole process again to bring them

in.

MR. CLARKSON: Well, to your point, if the same

people will be -- would be notified, if the Court were to

ask us to regive notice, the same exact people would be

notified.

So we had 1.3 million people notified via email,

so I think -- is the Court then stating that it believes

that the notice should be re-effected to those individuals

and with greater specificity as to this particular theory?

Or could the Court give -- maybe give us a little more

guidance on that particular issue.

MR. GAMARNIK: Your Honor, I'd like to speak to

this issue as well.

MR. RICHARD: Your Honor, I just briefly spoke

with my client, and they are okay with Your Honor's

recommendation to re-notice it I think to address Your
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Honor's points.

MR. GAMARNIK: Your Honor, if I may, this lawsuit,

the immediate action was about the health claims that were

raised. They had nothing to do with the buy one get one

free.

The case law is pretty clear that the settlement

must be limited to the factual predicate of the claims

pleaded.

If it were a situation where any sort of false

advertising claim could be released even though one is not

based on the factual predicate, that would be a situation

where almost every corporation would want to get sued in

class action. They would just settle out the claims for

cheap and be released of any and all claims that occurred --

THE COURT: Well, that prevents them from amending

their Complaint to encompass this portion of it.

MR. GAMARNIK: If they were to amend the

Complaint, they would still then have to be able to show

that the settlement is fair and reasonable. That's a whole

entire process they have to go through.

THE COURT: I agree with that.

MR. GAMARNIK: And I think -- I don't think that

they'd be able to amend the Complaint at this juncture given

that now there has been a buy one get one free class action

brought in other jurisdictions that would predate that type

of cause of action. This case has nothing to do with the



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

08:45:13

08:45:32

08:45:47

08:45:51

08:46:04

LINDA F. BALDWIN, RDR, CSR# 12453

*** Photocopying Prohibited Pursuant to Gov. Code Sec. 69954(d) ***

9

buy one get one free case.

MR. RICHARD: Your Honor, one of the responses to

that is -- and I think it's a misstatement they make in

their papers, the objectors, they claim -- first they

assume, but then they sort of adopt it as a fact, that the

Plaintiff in this case didn't buy it on a BOGO. He did buy

it on a BOGO, so he would have standing to file that Amended

Complaint and give the -- so certainly they can object back

here if they wish and say it's fair or not fair, but I think

they don't have the right to stop that process.

THE COURT: I tend to agree. So I'm going to deny

without prejudice. You can take whatever steps you feel are

necessary to get -- to meet the objections that are set

forth.

MR. RICHARD: Okay.

THE COURT: Okay.

MR. CLARKSON: Thank you, Your Honor.

THE COURT: Notice waived?

MR. CLARKSON: Notice waived.

MR. GAMARNIK: Yes. Notice waived.

MR. RICHARD: Yes.

THE JUDICIAL ASSISTANT: There's no future date.

Would you like to set. . .

THE COURT: Let's put it out till April 3rd. Give

you 90 days -- well, actually, set it out to April 24th.

Gives you 90 days to try to clarify whatever problems you
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have.

THE JUDICIAL ASSISTANT: And I just want to

clarify with you, all the motions are denied? Three

different ones?

THE COURT: Yes. All denied.

MR. GAMARNIK: The objection is sustained, Your

Honor.

THE COURT: Objection's sustained, but the

motions -- motion to file approval and motion for award of

attorneys fees and motions for service award to the class

representatives, and those are all denied without prejudice.

MR. RICHARD: Thank you, Your Honor.

MR. CLARKSON: Thank you, Your Honor.

THE COURT: Okay.

(Proceedings in the above-entitled

matter were concluded at 8:46 a.m.)

-oOo-
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